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introduction

WorkCoverWA has undertaken a consultation process to review the Workers’ Compensation
and Injury Management Act 1981,

The Law Society of Western Australia made a comprehensive submission in January 2014

to the second stage of the consultation process.

This submission is made by the Society in response to the Final Report of the
WorkCoverWA Review of the Workers® Compensation and Injury Management Act 1981
dated June 2014,

WorkCover WA has advised that the government will release an exposure draft of any new

bill for public comment before it is introduced to Parliament.

The Society looks forward to the opportunity of reviewing the draft bill,
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Part 1 - Preliminary

Definition of worker

S subsect:ons wrthm the deﬂmtron of Worker

The report emphasises the need for clarity and certainty — in particular, the certainty of
knowing whether or not a person must be covered for workers’ compensation at the

commencement of a contractual arrangement.

The Society considers that the Report does not correctly state the consequences of moving
to “the definition of an “employee” for the purposes of the tax Acts. There is in fact no
definition of “employee” in the tax Acts; the tax law relies on employees and employers
applying the same common law tests as are currently used to determine whether someone

is a ‘worker within the primary definition.

Taxpayers and withholders wanting “guidance” must consult taxation ruling TR2005/16

which summarises the various indicators for an employee.

This ruling supersedes ruling TR2000/14 as a result of “recent case law developments’. The
tax law, as interpreted with the assistance of these rulings, simply provides that employees

at common law are covered and that contractors are not covered.

The effect of the proposed amendment would be exactly the same if the primary definition
was left intact in the current Act and the extended definition removed. Accordingly, the
recommendation provides no benefits other than removing from the definition of “worker”’, a

large number of people who are currently covered.

In particular, any uncertainties with the current definition would remain with the
recommended definition. The fact that an employer has decided that a pariicular person is

not an employee for the purposes of PAYG is not conclusive. The worker can proceed to

the Directorate and there prove that he should have been treated as a PAYG employee.
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What then will be the consequences for the employer once the Directorate finds that the
employer has been in breach of its PAYG obligations?

Table 2 is misleading. The simple position is that under the PAYG proposai, no contractor
will be covered, whereas under the current extended definifion, some coniractors are
covered. The net effect of the proposal is therefore to remove some workers from the

compensation system.
R:7 seems to be based on the belief that anomalies can be cured by quickly making new
regulations. It is the Society’s view that it will be better for the statute to be fully considered

by Parliament.

As to R:8, the Society has no objection.

Particular classes of workers

Work for private householders

The Society has supported R:9, subject to the position of strata companies being considered
(which it does not seem that it has been). The Society believes that any exclusion should be

precisely set out in the statute rather than in the regulations.

The Saciety perceives the main problem with domestic services for private householders as
being that there is sometimes doubt as to whether a worker who, for example, comes to
clean every Friday, is truly a casual or a permanent part-timer. A strata company could well

be in the same situation, although it is more likely to be a permanent part-time situation.

It is the Society’s view that the position of strata companies would best be dealt with by a
provision that a domestic worker employed by a strata company is excluded only if the

services provided are for less than eight hours per week.
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R:10 is supported but it is submitted that the “prescribed circumstances” ought to be clearly

stated in the statute rather than added later by regulations.

Religious workers

: __Iaratfon process

The Society supports R:13 and, in principle, it supports R:14. However, the Society reserves

its comments on any declaration process that might be formulated.

Psychological injuries — reasonable administrative action

:R 1 8 ;
o 3”3"’19' from ‘reaso bl admmrstratfve-act:
_ worker's employment. - L 2

The Society notes that this issue was not in the discussion paper and is now being raised for

the first time.

The Society has concemns about the breadth of the expression, “reasonable administrafive
action”. Presumably a teacher who was unjustly accused of child abuse and had to endure
an understandable (ie. “reasonable”) enquiry into his behaviour before being declared

innocent, would find that any psychological consequences were not compensable.

The Society considers the nature of this amendment needs to be examined more closely
before it proceeds. There should be specific reference fo what constitutes "administrative
actions.” If it is intended that it relate to “performance management’ then this should be
stated.

Repealed provisions

It is stated in the final report as it was in the discussion paper that no persons are working as
tributers’ and that the modified procedure set out in $16 is no longer needed. The Society
has no contrary information but at the same time, cannot verify those assertions. Its support

for the repeal is therefore conditional.
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Part 2 - Compensation

Compensation generally

R20: The Society supporis this proposal and looks forward to reviewing the legislative
language of the definitions when formulated.

R21: The Society submits that the methodology should be contained in the Act and not in

the Regulations.

Claim process

is recommended the new

oth insurers and self insurers.:

The Society supports this proposal and further submits that the process should include the

giving of a written claim.

Consistent claim process

The Society submits that the “process for making a claim” is a critical aspect of
compensation legislation and likely to attract a high level of disputation. Accordingly, such
an important process should be prescribed in the principal Act. Including it in the principal
Act will enable appropriate parliamentary scrutiny. The “process for making a claim” should
not be a mere regulation. The various prescribed forms may be in the regulations but the

process should be in the Act.
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Pended claims

The Society supports this proposal which should be contained in the Act.

Consent authority

0 substantially in the ferms of the two authont!es already found n the claim _
'_Eij:;29 fEis recommended a :grkers consent authonty be made frrevocable for th hfe o the;:
- claim. - e e : i

R:28 The Society submits the concept of “personal information”” must be defined before

further comment can be made. Further, there must be clarity on the consequence(s) of not

completing the “mandatory requirement’.

R:29 The Society’s comments in its January 2014 submission have not been addressed.

Further submissions can only be offered when R28 is clarified as submitted above.

Compensation entitlements

Weekly payments

R:30 The Society supports R:30 and further submits that the calculation should be the
number of weeks worked in the 12 month period before the injury in the one employment for
the one employer ie. it should not be calculated against the average for pre-injury eamings
over a 12 month period but rather an average of pre-injury earnings on the weeks employed

over the iast 12 months in the employment in which he or she was injured.

R:31 The Society opposes R:31 on the basis that it will produce a distinction between award
and non-award workers. Requiring the subtraction of over-award payments, overtime etc.,

adds to the clerical complexity that these amendments are supposed to be reducing.
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Common law impairment assessment expenses

R:35 It is recommended the entrtlement for expenses assoc:ated wrth a workef' first

L assessment.

The Society supports this proposal but submits that these additional expenses should not

come out of the medical expenses prescribed amount.

Varying compensation through the Conciliation and Arbitration Services

The Society supports this proposal but submits that careful consideration must be given to
the language of the proposed new section. The Society notes that sections 60, 61 and 62
have been carefully considered by Courts and Tribunals over the last 3 decades. These
sections are the subject of well settled law. Before fusing these sections, Parliament should

be convinced that there are compelling policy reasons for changing the current scheme.

Remuneration from another employer

ails to. prowde detan’s of remunerated work wrth o
enfs may be sus nded (Wrthout an

The Society’s view is that there should be a requirement for notice of the suspension.

Suspension of weekly payments when in custody

“arder:o .-an' arbltrator

The Society submits that a WorkCover Arbitrator should determine status of the worker
before payments are interfered with. The Society notes that ambiguity may follow the terms

“in custody” which may not follow the terms “serving a term of imprisonment”.

Settlements
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The Society submits that “special circumstances® would need to be defined before it can

make further comment.
Part 3 — Injury Management

Return to work programs

establish a program.

The Law Society supports the intent of this change. However, clarity will be required in

respect of what acts or things are involved in “establishment” of an RTW program.

Injury management case conferences

tker‘be requrred to attend an mjury

Subject to what is provided by regulations and that appropriate safeguards are in place to

ensure the process is not misused, this change is supported.

Part 4 -~ Medical assessment

Regulation of Approved Medical Specialists

'R:109 /t is recommended the new statute authiorise WorkCover WA fo establish a regulatory
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The Society supports this change, subject to the legisiative wording and tc the regulatory

framework being reasonable and transparent.

Part 5 — Liability and Insurance

Audit of remuneration declarations

R: 119 It is recommended the new tatute prowde in prescnbed crrcumstances audlt costs g
' mcurred by WorkCover WA or an‘insurer be recoverable.from.an-employer. 3

The Society supporis R:119 provided the prescribed circumstances are limited to deliberate

or wilful under-declaration by employers.

Remuneration declarations — record keeping

Q:R 120 'It :s reco_mmended the new. statute requrre employers to makei-and ma:ntarn correct:f
: "'of remuneratfon of a!i workers:_ em' oned by

The Society supports R:120 and R;121 in principle but reserves comment until the legislative
form of the proposal is made available for comment.

Obligation on principal fo pay compensation where employer uninsured

f.:-employer only.

R:123 ltis the Society’s view that the requirement that a principal contractor be made a

party to proceedings would add cost and complexity to proceedings.

R:124 The Society reserves further comment until the legislative form of the proposal is
made available.
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Contractual Indemnities

The Society is likely to support these proposals but reserves comment until the legislative

form of the proposals is made available.

Part 7 — Common Law

Election to retain the right to seek damages

ended a worker's whole person imp
ledical S‘pec:ahst in-ord
nt for the purpose.of. elec_mg

The effect of this recommendation is to remove the ability of the parties to agree to an

impairment level for common law.

In cases where satisfaction of the impairment threshold is obvious and undisputed, the

implementation of this recommendation will: '

(a) require an attendance by a worker with an Approved Medical Specialist for the
purpose of obtaining an assessment of WPI and thus result in the incurring of

unnecessary expense; and

(b} give rise to delays in the progress or settlement of a claim.

. Neither of these outcomes is desirable. The Society does not support R:185.

Commencement of proceedings

 recommended the n d and procedural
uirements be me

= proceedmgs for‘ Jarmage

In its submission dated 28 January 2014, the Society noted, at page 46, a potential
disadvantage to workers where a limitation of action timeframe could pass before an election

can be registered (for example, if maximal medical improvement has not been reached).
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In such a case, the worker will [ose the right to pursue a claim for damages, even if
ultimately left with a WPI of 15% or greater.

In the Final Report, WorkCover WA stated, at paragraph 928:

"It is highly unlikely workers or their legal representatives would not have arranged a
WP! assessment before the 3 year limitation period expires and should be aware that
certain procedtiral requirements need to be met before commencing an action in the
Court.”

Whilst this may be the case, the risk nevertheless exists for a worker to lose the right to
pursue a claim for damages if prohibited from commencing proceedings prior to satisfying
the common law threshold and procedural requirements. There can be no justifiable basis

for such a risk to exist.

Further, the ability for proceedings for damages to be commenced prior to the common law
threshold and procedural requirements being met has in many cases enabled claims to be
resolved quickly and without the incurring of unnecessary costs. To remove the ability to
resolve claims quickly and cost-effectively by introducing a provision in accordance with

R:186, is not in the interests of workers, employers or insurers.

The Scciety does not support this recommendation.

J)
David Price
Executive Director

31 July 2014
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