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Introduction
Delineating how ‘issues that apply to women’ 
contribute to the incarceration rates of Indigenous2 
people is not a simple task, partly due to the 
inherent difficulty of definitively identifying any 
one factor as causative of imprisonment rates.3 
What is clear is that there has been a particularly 
drastic increase in the incarceration rates of 
Indigenous women over the last decade. Despite 
only accounting for 2.3% of the adult female 
population, in 2019 Indigenous women comprised 
33% of women prisoners in Australia.4 This paper 
attempts to illuminate why this is so and draws 
on the recommendations of the 2014 Gender Bias 
Taskforce Report.5

Past Position
Historically, the issue of women in prison has been 
marked by ‘neglect, denial and trivialisation’.6 For 
Indigenous women, this historical obscurity is 
further complicated by the status of Indigenous 
people as non-citizens until 1967. It is imperative 
that any approach to reducing the incarceration 
rates of Indigenous women considers the effect of 
colonisation and past government policies.7

Early imprisonment (1788 – c. 1830)

Reference to the imprisonment of Indigenous 
women during this era is scant. Prior to the 
establishment of colonial legislatures, criminal 
punishment took the form of summary justice 
and operated outside the rule of law, subjecting 
Indigenous people to unrestrained brutality.8 For 
Indigenous women, the process of colonisation 
featured exploitation, abuse and rape.9

Managing resistance and threats to order (c. 
1830 – 1910)

Although colonial courts were initially reluctant to 
intervene where offences had been committed 
within Indigenous communities, by 1836 the formal 
legal position also assumed jurisdiction for inter 
se Indigenous offending.10 Corporal punishment 
was seen as a necessary mechanism to control 
and deter Indigenous people from offending.11 For 
example, in 1849 Western Australian legislation 
allowed certain offences committed by Aboriginal 
people to be tried summarily and punished by 
whipping.12

Discriminatory policies extended beyond penalties 
to the organisation of imprisonment itself. In 1840, 
the Rottnest Island Reformatory was founded 
exclusively for the imprisonment of Aboriginal 
persons.13 While it is unclear how many Aboriginal 
women were imprisoned there, early legislation 
confirms that regulations which applied to 
mainland (non-Aboriginal) prisons did not extend 
to Rottnest Island.14 These regulations included 
an early recognition of the differing needs of 
women prisoners by mandating the separation 
of female and male prisoners, and insisting that 
females should supervise female prisoners ‘where 
practicable’.15

The era of ‘protection’ (c. 1900 – 1960)

Between 1895 and 1909, there was a dramatic fall 
in prison admissions generally, which has been 
attributed to the increased presence of mental 
asylums and other institutions.16 For Indigenous 
people, the development of protectionism in 
this era was premised on a Darwinist view of 
Europeans as a superior and out-surviving 
race.17 Indigenous people were forcibly resettled 
on missions and settlements in the name of 
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‘welfare’ and ‘civilisation’. The administration and 
experience of Indigenous imprisonment during 
this period has been recognised by historians as 
particularly obscure.18 This is perhaps because 
those responsible for administering these policies 
were also given broad powers to punish Indigenous 
people for non-compliance, which did not 
necessarily result in prison sentences.19

Post 1960s

From the 1960s, the policing of Indigenous people 
has primarily taken place on the streets rather than 
in the settlements and missions of the protectionist 
era.20 Since this time there has been a significant 
rise not only in the proportion of Indigenous 
prisoners but also in the general use of prisons 
as a punitive response to crime.21 The cessation 
of corporal and capital punishment has been a 
contributing factor to the increased use of prisons 
generally.22

Despite women’s experiences within prisons having 
a significant effect on their rehabilitation, it was not 
until 1968 that female prisoners were able to access 
education and 1969 that the first women’s prison 
was opened in WA.23 Even into the 1970s, female 
prisoners were regarded as requiring less space 
for their incarceration and entitled to less rations 
than their male counterparts.24 In more recent 
years, there have been steps taken to cater to the 
differing needs of female prisoners. For example, 
in 2004 Boronia Women’s Pre-Release Centre was 
opened which allowed minimum-security female 
prisoners to be housed with their young children.25 
While these institutions show a step in the right 
direction, the next part will highlight limitations in 
the contemporary approach.

Present Position in Australia

How many Indigenous women are currently 
incarcerated?

From 2000 to 2013, the rate of imprisonment 
of Indigenous women had increased by 73.7% 
and represented the fastest growing cohort 
of persons imprisoned in Australia.26 In 2016, 
Indigenous women were 21.2 times more likely to 
be imprisoned than non-Indigenous women, and 
the rate of imprisonment for Indigenous women 

even exceeded the rate of imprisonment of non-
Indigenous men.27 At June 2019, Indigenous 
people comprised 28% of the prisoner population 
in Australia despite accounting for only 3% of the 
population.28 In 2019, 46% of women prisoners in 
Western Australia were Aboriginal.29

What factors influence the representation of 
Indigenous women in prison?

Social and economic disadvantage of Indigenous 
peoples

The manifestations of Indigenous peoples’ 
disadvantaged and unequal position in Australian 
society increase their susceptibility to contact with 
the criminal justice system.30 The impact of these 
factors is particularly marked in the context of 
custodial remand. Persons in remote areas affected 
by a lack of services, of which Indigenous people 
constitute a disproportionate number, as well as 
those from disrupted home environments, are 
likely to experience greater difficulties complying 
with stringent bail conditions such as curfews 
and program attendance requirements.31 To the 
extent such difficulties increase the likelihood of 
criminalisation for breach of bail conditions, they 
risk a person’s further enmeshment in the criminal 
justice system. Such difficulties may also deter 
magistrates and judicial officers from granting bail.32

Cognitive impairments such as Foetal 
Alcohol Spectrum Disorders (FASD) are also 
disproportionately diagnosed amongst Indigenous 
peoples.33 In 2015, rates of FASD in the remote 
town of Fitzroy Crossing, WA, were the highest 
reported in Australia and on par with the highest 
rates internationally.34 The impairments associated 
with conditions like FASD heighten susceptibility to 
criminal behaviour.35 Indeed, international research 
indicates that 60% of FASD sufferers have been in 
trouble with the law.36 

aspects of disadvantage unique to indigenous 
women.

While these factors heighten the susceptibility of 
all Indigenous people to contact with the criminal 
justice system, they often have a unique impact on 
Indigenous women. Many Indigenous women in 
custody are the primary carers of their families.37 
In one study group sample, 92% were not working 
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at the time of their last offence, and 42% did not 
receive a Centrelink benefit. Consequently, one 
quarter of the group said they relied on crime as a 
total source of income, with many saying this was 
related to the responsibilities of accommodating 
and bringing up children.38

Indigenous women in custody have often 
experienced long histories of abuse and been 
victims of child sexual assault39 and family 
violence.40 Family violence is particularly pertinent 
in Western Australia, where Aboriginal women are 
escaping family violence at a rate of 1,148 per 
100,000; the second highest rate nationally.41 As 
a result of being exposed to such environments, 
females are likely to engage in “criminal survival 
strategies”.42 Women’s violent offences usually 
occur in the context of violence committed 
against them by male partners, with 75% noting 
that they used violence to defend themselves.43 
Consequently, Indigenous women’s experiences 
of intergenerational violence and trauma further 
expose them to contact with the criminal justice 
system and increase the risk of incarceration.44

The State Government has invested $1.6 million 
to a grant process, used to build cross cultural 
awareness of family and domestic violence which 
will assist Aboriginal women experiencing family 
violence to access support services.45

Arising from the Geraldton Family & Domestic 
Violence Project in 2005, the Geraldton Family 
Violence Court – Barndimalgu Court – was opened 
in 2007. It is the only therapeutic court in Australia 
where the Aboriginal Community members assist 
the Magistrate during the sentencing process.46 
There is the opportunity to complete a 20 week 
program to address violent behaviour, which may 
avoid a prison sentence in some circumstances, 
helping the families and community.47

Although some initiatives are being taken to reduce 
instances of family and domestic violence, it is an 
ongoing issue.

Laws with a disproportionate effect on 
indigenous women

In this regard, significant criticism has been 
directed towards three areas of law: mandatory 
sentencing; imprisonment for fine default; and 
offences related to driving without a licence.

In 1996, Western Australia first introduced 
mandatory sentences for a third conviction of home 
burglary.48 This has had a disproportionate impact 
on Indigenous peoples, particularly Indigenous 
youth: in 2002, 81% of young offenders convicted 
under this provision were Indigenous.49 Despite 
research concluding that mandatory sentencing 
has been ineffective in reducing home burglaries in 
Western Australia,50 the Criminal Law Amendment 
(Home Burglary and Other Offences) Act 2015 (WA) 
increased the sentence to two years imprisonment 
and widened the category of events that may 
constitute a ‘strike’. Mandatory sentences were 
also introduced for assaults on police in 2009.51

In 2013, 27% of Aboriginal women in Western 
Australia’s prisons were there solely for fine default. 
More recent statistics showed that of women 
imprisoned for fine default, about 64% of them 
were Aboriginal and Torres Strait Islander women.52 
While the Honorable Wayne Martin AC QC 
acknowledged the need to offer a penalty for fine 
default, he questioned the utility of imprisonment as 
an effective deterrent in these cases.53

There are new initiatives announced by the 
Australian Government that would see welfare 
recipients encouraged to repay fines through 
voluntary or compulsory repayment arrangements 
with Centrelink, rather than face imprisonment.54 
For those who can afford to pay fines but choose 
not to, they will face having their wages or bank 
accounts garnished. Legislative amendments were 
passed by the Western Australian Parliament in 
June 2020.55

Finally, the majority of driving offences that result 
in Indigenous people being incarcerated do not 
involve drunk or dangerous driving, but usually 
involve repeated driving without a licence. In many 
cases, offenders have had no opportunity to get a 
licence, and in many remote communities there are 
no practical alternatives to driving without a licence. 
Consequently, the Honorable Wayne Martin AC QC 
has observed the potential for traffic laws fashioned 
for a metropolitan area to operate unjustly in remote 
communities.56

These issues could be addressed by the increased 
use of non-custodial sentencing, a more flexible 
approach to fines and the review of laws which 
have a disproportionate effect on Indigenous 
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women.57

interactions with Police

Unfortunately, many Indigenous women 
nonetheless report negative treatment by police, 
particularly when intoxicated.58 In the context of 
being victims of crime, Indigenous women reported 
occasions where police did not respond to reports 
of family violence or questioned their accounts.59 In 
the context of being alleged perpetrators of crime, 
reports of continued attempts to conduct interviews 
in relation to alleged criminal activity despite 
intoxication, are of particular concern.60

Both the Western Australia Police Force and the 
Australian Federal Police have cadetships and 
traineeships, which have a partial focus on the 
recruitment of Aboriginal and Torres Strait Islander 
people.61 Although this will assist in the recruitment 
of more Indigenous people in the police force, there 
is still an underrepresentation of Aboriginal and 
Torres Strait Islander people within the police force.

access to legal services

To appropriately respond to the legal issues 
that Indigenous women may encounter, legal 
services must not only be available,62 but also be 
‘culturally secure’. ‘Culturally secure’ services are 
those specifically designed to meet the needs of 
Indigenous women and are delivered by Indigenous 
persons or organisations.63 A number of agencies 
currently provide such services for Indigenous 
women but continue to operate in environments of 
funding uncertainty.

A further issue, particularly in regional and remote 
areas, is the inadequate provision of interpreters 
for Indigenous peoples in contact with the police or 
when attending court.64

inadequacy of sentencing alternatives

In order to maximise the rehabilitative efficacy 
of sentencing Indigenous offenders, sentences 
should, where appropriate, adequately incorporate 
cultural and family issues. For example, Indigenous 
community courts allow Indigenous elders to 
participate in the sentencing of Indigenous 
offenders.65 Currently there are no community 
courts in Western Australia following the closure of 
the Kalgoorlie-Boulder Community Court.66 Further, 
statutory sentencing principles could be amended 

to require a court to take into account the effect 
of a custodial sentence upon a sole carer, their 
children and their family.67

Further to this, insufficient funding is available for 
Indigenous-led programs capable of providing 
culturally secure sentencing alternatives. Notably, 
the State Government recently announced 
$440,000 over two years for the Yiriman Project in 
the West Kimberley region of Western Australia. 
Yiriman is a ‘community-owned’ initiative 
developed by Aboriginal elders to help young 
people at risk reconnect with law and culture. The 
project holds significant promise.68 While this is 
commendable, more funding is needed for similar 
initiatives, especially those focused on the needs of 
Indigenous women and girls.

what is the impact of female prisons on 
indigenous female prisoners?

In 2014, the Office of the Inspector of Custodial 
Services characterised Bandyup Women’s Prison 
as ‘the most complex and neglected prison in the 
state’.69 Despite the rate of female incarceration 
growing at twice the rate of males, there had been 
‘massive investment’ in male prisons and ‘very 
little’ in female ones.70 The resulting influx of female 
inmates has caused Bandyup to be ‘severely 
overcrowded’, with reports in 2016 that it was 
holding 100 more inmates than capacity.71 The ill 
preparation for this influx has been linked to the rise 
in serious assaults by prisoners on other inmates.72

In order to address issues relating to overcrowding, 
the State Government built Melaleuca Remand 
and Reintegration Facility which was opened in 
December 2016, after being built using empty 
buildings at Hakea Prison. Melaleuca offers 
services specifically catered to the needs of 
female offenders, and designed to assist women 
integrating back into the community.73

An inspection of Melaleuca released in June 
2018 listed 25 recommendations including 
funding recommendations; training and staffing 
recommendations; and resource and services 
recommendations, including the recommendation 
that the Aboriginal Visitors Scheme has a regular 
and continuing presence at Melaleuca.74 The 
Aboriginal Visitors Scheme provides support and 
counselling for Aboriginal detainees – the visitors 
are Aboriginal people who support and assist 
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detainees and prisoners, improving the condition 
of those in custody through consultation, advice 
and information to decision-makers.75 There are still 
issues to be addressed.

There have been reports that prison programs are 
only available to those incarcerated for periods of 
more than 6 months, disadvantaging prisoners with 
short sentences and those on remand.76 Similarly, 
prisoners appealing against their sentence have 
been denied access to treatment programs.77 
Finally, a dedicated mental health unit for women 
prisoners should be developed.78

As mentioned earlier in the paper, there is also 
the Boronia Pre-release Centre for Women, which 
houses minimum-security female prisoners and 
their children, preparing them for re-entry into the 
community through rehabilitation activities and 
work placements.

Position in Overseas Jurisdictions
This section provides a brief overview of legal 
initiatives to address issues concerning the 
incarceration of Indigenous women in Canada and 
New Zealand.

Canada

There have been two core focuses to the Canadian 
Government’s response to the overrepresentation 
of Indigenous people in the prison system: 
the development of culture-specific criminal 
justice programs, and the adoption of a specific 
methodology to be applied during the sentencing of 
Indigenous offenders.79

There is a particular focus on programming within 
the prison system as a means of rehabilitation 
and to prevent re-offending. The Corrections and 
Conditional Release Act provides in ss 77 and 
80 that the Correctional Service of Canada must 
provide programming that is both gender specific 
and culturally appropriate. A number of different 
rehabilitative projects have been created to 
facilitate programming with focuses ranging from 
health to education to spirituality.80 One of the more 
unique programs is the "Aboriginal healing lodges" 
which are low to medium security correctional 
institutions which use Indigenous values, traditions 
and beliefs to design services and programs for 
offenders.81

New Zealand

New Zealand is the subject of ongoing criticism for 
its high rates of Mãori incarceration. However, in 
recent years some innovative developments have 
initiated positive change in this area. In 2014, the 
Te Tirohnaga (Focus) programme was introduced, 
creating five units in different New Zealand prisons 
which provide rehabilitative programs in line with 
Mãori principles. Early results suggest the project 
is on track to meet or exceed its overall recidivism 
targets.82

There has also been a push for the establishment of 
Marae-based courts for young Mãori, as an adjunct 
of the youth court system (the Ngã Kooti Rangatahi 
courts). The Ngã Kooti Rangatahi were established 
to reduce reoffending by Mãori youth and to 
provide the best possible rehabilitative response, by 
encouraging strong cultural links and involvement 
of Mãori communities in the youth justice process.83 
Fourteen additional courts have opened since the 
first court was introduced in 2008.84

Conclusions
The implementation of relevant recommendations 
in Chapters 1, 4 and 9 of the 2014 Gender Bias 
Taskforce Report is a crucial first step to addressing 
the complex issues that impact on the incarceration 
of Indigenous women in Australia. 85 In light of the 
issues raised in section 3.2 above, particular regard 
should be had to the following recommendations:

a) providing cross-cultural courses for justice 
professionals (recommendations 4.1 – 4.6);

b) making participation in cross-cultural courses 
mandatory for Western Australia Police 
recruits and a pre-requisite for promotion 
(recommendation 4.7);

c) increasing the number of Indigenous women 
interpreters (recommendation 1.17);

d) the State Government continuing and 
increasing its funding for culturally secure 
legal services available to Indigenous women 
(recommendation 4.13, 9.6(ii), 9.18 and 9.19);

e) State and Commonwealth Governments 
funding adequate safe houses for Indigenous 
women and children to escape family and 
domestic violence, as well as affordable 
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housing for those left homeless by such 
situations (recommendations 4.17 and 4.18);

f) Western Australia Police strengthening their 
efforts to recruit and retain Indigenous women 
and men as police officers and in corrective 
service roles (recommendations 4.23, 4.24, 9.8 
and 9.9);

g) in order to effectively meet the needs of 
Indigenous communities, sufficient funding 
for Indigenous-led diversionary programmes 
like the Yiriman Project is critical, as 
well as Indigenous community courts 
(recommendations 4.11, 4.12, 9.2, 9.3 and 9.4);

h) the enhancement of non-custodial sentencing, 
a more flexible approach to fines enforcement 
(recommendation 9.5) and the review of 
laws which have a disproportionate effect 
on Indigenous women, such as mandatory 
sentencing and driving licence laws; and

i) Where imprisonment is appropriate, the 
potential for rehabilitation should be optimised 
by ensuring adequate funding to address 
the needs of Indigenous women through the 
availability of culturally appropriate treatment 
programs to all prisoners (recommendations 
9.12, 9.13, 9.14 and 9.20).
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Policy Position
In relation to the incarceration rates of Indigenous women, the Law Society of Western Australia 
recommends:

1. The State and Commonwealth Governments fund adequate safe houses for Indigenous women 
and children to escape family and domestic violence, and provide affordable housing for those 
left homeless by these situations.

2. The Western Australia Police strengthen their efforts to recruit and retain Indigenous women and 
men as police officers and in corrective service roles.

3. The State Government continues to fund the operation of Indigenous community courts, including 
Indigenous-led sentencing alternatives.

4. The enhancement of non-custodial sentencing, a more flexible approach to fines enforcement, 
such as the initiatives of garnishing Centrelink benefits and wages rather than enforcing 
imprisonment, and the review of laws which have a disproportionate effect on Indigenous women, 
such as mandatory sentencing.

5. Where imprisonment is appropriate, the potential for rehabilitation should be optimised by 
ensuring adequate funding to address the needs of Indigenous women through the availability of 
culturally appropriate treatment programs to all prisoners and to avoid overcrowding. 
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