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Dear PrincipalRegistrar M”;

PRACTICE DIRECTION 4.1.2.2 — CMC LIST USUAL ORDERS

| refer to the decision in Mineralogy Pty Ltd v Sino Iron Pty Ltd [No 15] [2017] WASC
339 (Decision).

In the Decision, Justice Kenneth Martin suggested an amendment to the Supreme
Court Practice Directions, and a copy of the decision is enclosed for your ease of
reference.

At paragraph [58] of the Decision, His Honour noted that from a case management
perspective, a late hearsay objection taken during trial, against masses of pricing
data underlying an expert report where such challenge had not been identified as an
outcome of the joint pre-trial expert conferral, was not satisfactory. He noted in those
circumstances, were the objection upheld, it may have been seriously disruptive to
the duration and running of the trial.

His Honour at paragraphs [59] and [60] then made the following comments
suggesting an amendment to the usual orders set out in Supreme Court Practice
Direction 4.1.2.2:

[59]  In an attempt to avoid such a situation ever arising again in future, this
court's standard pre-trial practice directions for experts, | suggest,
should be amended to explicitly require that any objection to an
expert's utilised source data be expressly identified as an outcome of
the expert conferral process - if that truly is a matter in serious dispute
at the conclusion of the conference.

[60]  To that end the Supreme Court of Western Australia’s Consolidated
Practice Directions might be amended to address the situation under
practice direction 4.1.2.2 at par 55, by a new par 55(d) requiring:

55(d) a clear identification of any facts or materials upon which an
opposing expert has based their opinion(s) and which are not
accepted by other experts as reliable, then which as a
consequence of that disagreement, will need to be formally
proved at an ensuing trial, in order for the expert's opinion to
be founded.
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[61]  That position has to my understanding been the civil trial practice long
followed in Western Australia as regards the outcomes of expert
conferrals. But an explicit direction would assist in rendering the
position express to anyone possibly unfamiliar with the approach.

The Law Society respectfully agrees that Supreme Court Direction 4.1.2.2 ought be
amended, and proposes a new paragraph 55(d) be added as suggested in the
Decision.

The Society would be grateful for your consideration of this proposal.

If you wish to discuss the above further, please do not hesitate fo contact me.

yley Cormann
President

Encl.
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[2017]) WASC 339

KENNETH MARTIN J

KENNETH MARTIN J:

(These reasons for judgment were delivered extemporaneously on 20 June
2017 during the trial and have subsequently been edited from the
transcript prior to publication. The reasons are to be read with the
definitions in Mineralogy Pty Ltd v Sino Iron Pty Ltd [No 16] [2017]
WASC 340.

Introduction

1

These are summary reasons in relation to a ruling which [ am
required to give during trial in respect of hearsay admissibility objections
raised by the CITIC defendants against the various sources of data used
by the plaintiff's expert, Mr Brierley, in a report which Mineralogy (the
plaintiff) proposes to rely upon at this trial.

In accord with standard practice directions of this court (see
Consolidated Practice Directions 4.1.2.2 par 54) pre-trial directions were
earlier issued by me as case manager. I made the standard direction that
there was to be a conferral between the respective experts on each side,
prior to the trial commencing and then a report from those experts.

After a process of conferral as between the respective experts had
been undertaken and concluded (Mr Brierley for Mineralogy and
Dr Fisher, Mr Buckley and Mr Barkas for the CITIC defendants), they
together produced a joint expert memorandum dated 2 June 2017, which
they all signed (exhibit 1.6).

The 10-page joint expert memorandum is comprehensive and spans
some 60 paragraphs. It identifies major issues agreed upon as between the
experts, as well as issues upon which the four experts remain in
fundamental disagreement.

It is apparent from the joint expert memorandum that there remains a
fundamental disagreement as between the experts as regards Mr Brierley's
approach, in terms of his methodologies and so called generalised
assumptions made towards his deriving FOB prices (expressed in US
dollars per DMTU) (dry metric tonne unit) for a use in the Royalty
Component B (RCB) formula elements 'PP' and 'CP'. These elements
form part of a royalty calculation formula agreed upon in two written
agreements (MRSLAS) of March 2006, which afford Mineralogy the right
to receive RCB from Sino Iron and Korean Steel on a quarterly basis,
under ¢l 8.2(a) of each MRSLA.
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KENNETH MARTINJ

6 Areas of expert disagreement are identified in the joint
memorandum, commencing at par27.  Various reasons for the
disagreement are elaborated upon, particularly in reference to Mr
Brierley's use of a Platts IODEX 62% (Fe) fines index price and his
various other data pricing sources. Objections raised by the CITIC
defendants' experts extend to Mr Brierley's manipulation and use of
freight pricing data which he sourced from the Baltic Exchange.
Mr Brierley has also used other iron ore product pricing data sourced from
Umetal for the pellet prices. Another pricing data source he used were the
published product prices as obtained from Rio Tinto.

7 The CITIC defendants' experts challenged these sources of data as
inappropriate for use by Mr Brierley. Some iron ore product pricing data
sourced from Vale SA, which Vale SA identifies under its published
financial reports issued from time to time, is challenged in terms of prices
as inappropriate for use in the exercise that was undertaken by
Mr Brierley. He was seeking to determine US dollars per DMTU pricing
rates for two reference products at issue, ie, the chosen pellets and fines as
referred to in PP and CP respectively in the RCB formula in each
MRSLA.

8 Those rival expert positions were clearly expressed in the joint
memorandum. But there was no suggestion at all within that post
conferral joint expert memorandum document that Mr Brierley's pricing
source materials, namely the underlying data he had gathered together and
then used in his calculations from sources including the Platts indices, the
Baltic Exchange, or from Umetal, Rio Tinto or Vale SA internal published
publications was, as between the four experts, a subject of any level of
expert impugnment - on a basis that this sourced pricing information and
data as accessed and assembled by Mr Brierley within his reports was not
genuine pricing data, or that it was somehow unreliable, or was somehow
otherwise not accepted within the world iron ore industry, or that the
pricing data Mr Brierley had gathered was wrong or likely to mislead in
any respect.

9 The issues of expert concern seen raised by the joint memorandum
on behalf of the CITIC defendants' experts was only over how
Mr Brierley had gone about manipulating and applying all this gathered
pricing and freight data to reach his ultimate US dollars per DMTU price
rate opinions for the two reference products used in PP and CP in the
RCB formula. Nothing adverse had been raised by the CITIC defendants’
experts in the joint memorandum as to the need for the formal proof of the
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KENNETH MARTIN J

10

11

12

13

14

15

16

data or the credibility or underlying reliability of the pricing data itself
which Mr Brieriey had gathered and used.

A reading of the joint expert memorandum shows not the slightest
hint of any expressed concerns by the CITIC defendants' experts over the
reliability of any of Mr Brierley's utilised underlying data. In fact, a
strong sentiment that emerges is very much to the contrary. In that regard,
see the reference at par 6 of the joint memorandum, referring to daily spot
prices for iron ore fines assessed and published by Platts from June 2008.

The joint expert memorandum relates that the Platts IODEX 62%
(Fe) fines price has been the principal iron ore price reference since April
2010 and that the Platts index prices were published in US dollars per
DMT (meaning a dry metric tonne).

Paragraph 11 of the joint expert memorandum says:

[A] published price is one that has been reported or promulgated by an
appropriate, reliable source in a publicly accessible way, including
subscription services such as those provided by Platts and the Baliic
Exchange.

Thereafter, par 14 and par 15 of the joint expert memorandum states:

The Baltic Exchange is a reliable supplier of published spot ocean freight
rates quoted in $US/wmt [which I read as wet metric tonne].

Spot freight rates, including those published by the Baltic Exchange and
Platts, may not necessarily represent the actual freight costs incurred in
transporting particular cargoes of iron ore.

All the above references from the expert memorandum are consistent
with the CITIC defendants' experts' demonstrable express recognition and
acceptance of the credibility of the pricing data as used by Mr Brierley in
his reports, especially the data from the Platts index and Baltic Exchange.

What is seen stated in the joint expert memorandum was the pre-trial
position settled upon as between the CITIC defendants' three experts and
by Mr Brierley after their pre-trial conferral meeting in Perth.

Had there been any serious pre-trial controversy arising between the
parties' respective experts, in terms of, say, the accuracy or the general
reliability of the Platts or Baltic Exchange pricing and freight data that
was sourced and used by Mr Brierley in preparing his expert report for
Minerology, then the settled joint expert memorandum (identifying major
issues, areas of agreement and areas of disagreement as between the
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KENNETH MARTIN J

17

18

19

20

respective parties' experts) was the place for any such underlying
controversy over all that data to manifest - so that everybody concerned,
including myself, would be made explicitly cognisant of such a looming
data proof dispute well before the trial began.

Nevertheless, despite all that pre-trial work between the experts, an
objection was taken against the use of Mr Brierley's underlying data on
hearsay grounds. This objection only emerged, on my understanding as
the trial judge, from the CITIC defendants on day two of the trial.

The CITIC defendants' late hearsay admissibility objection then led
to two lengthy tranches of written submissions from the CITIC defendants
articulating the objection. The first tranche of submissions was received
about 10.00 am on Friday, 16 June 2017, being day three of the trial. A
further tranche of submissions was received at the commencement of
business on Monday, 19 June 2017, on day four of the trial.

Correlatively, Mineralogy and its legal advisers then needed to
consider and respond to this late hearsay objection raised against much of
the reference product pricing source data assembled and relied upon by
MTr Brierley in reaching his opinions as expressed in his trial expert report.
The objection issue clearly needed to be urgently resolved before
Mr Brierley's evidence at trial.

Minerology provided in due course written submissions responding
to the CITIC defendants' hearsay objections. They were received at about
5.00 pm on day three of the trial.

The hearsay objection raised against the source pricing data used by

Mr Brierley

21

The late admissibility objection raised by the CITIC defendants is a
legal objection of some magnitude, given its potential trial ramifications.
It carries a challenge that is very different in character to the as articulated
and understood disagreements of principle as raised by the CITIC
defendants' experts against Mr Brierley's derivative US dollars per DMTU
FOB pricing methodology, used by him for deriving the US dollars per
DMTU quarterly price rate inputs that would fit within PP and CP to be
used as elements of the RCB calculation formula, or the challenged
assumptions made by Mr Brierley underlying his approach. Those areas
of expert disagreement are extensively identified and canvassed within the
10-page joint expert report as settled by the four experts after their
pre-trial conferral in Perth.
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23

24

25

26

The late hearsay objection by the CITIC defendants effectively
would see Mr Brierley's trial report wholly undermined - unless there was
formal proof of all the underlying sources of data that Mr Brierley collects
and works upon in reaching his US dollars per DMTU FOB price rate
opinions for pellets and fines - namely, the Platts index data, the Baltic
Exchange data concerning world shipping freight prices, and Rio Tinto
and Vale SA's internal publications and accounts, containing iron ore
market product price or their freight price information. The CITIC
defendants now say that all that underlying data collected by Mr Brierley
needs to be formally proved at this trial.

How that high level of formal proof could now actually be achieved
by Mineralogy towards all the underlying price data at this trial to the
satisfaction of the CITIC defendants poses some challenging forensic
issues. Clearly, it raises time, cost and resourcing issues all bearing upon
how this trial can be efficiently run and completed in the time allocated.

If, say, it were hypothesised that the CEOs of Platts and the Baltic
Exchange, along with a number of their employed iron ore pricing
analysts, were all flown out (business class) to Western Australia so as to
be subjected to cross-examination by the CITIC defendants' trial lawyers
over the reliability, accuracy and content of their massive amounts of
collected price and freight data that has since been accessed and relied
upon by Mr Brierley, I doubt that even then the CITIC defendants would
be satisfied. No doubt, there would still be objections over whether the
data source witnesses had recorded things correctly or brought with them
all the underlying source data - concerning their collections of data from
multiple daily worldwide iron ore sale or freight transactions which their
organisations professionally collect, assess and aggregate - to publish
what are their well respected and widely used international world pricing
and freight index publications.

It is easy to foresee that taking a path down such a formal proof road
for all that pricing or freight data would create an almost never-ending
saga - in terms of putting the international publishers of a product pricing
index strictly to proof of all collated underlying transactions used in the
index - if that is what the law requires within an exercise such as the
present.

Fortunately, by my assessment, that is not what I assess the law to
require - in order for the massive amounts of assembled international
underlying transactional pricing and freight data as collected by
Mr Brierley to be legitimately used by him at this trial in his expert
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KENNETH MARTIN J

reports for the purposes of deriving US dollars per DMTU FOB figures. 1
reach that conclusion urgently and mid-trial.

Trial context

27

28

29

30

31

For this particular trial, and I emphasise that every individual case
must be evaluated by regard to its own unique presenting issues, what
Mr Brierley's expert evidence is endeavouring to attempt, is to ascertain
the quarterly calculation inputs needed to be used within the RCB
algebraic calculation formula that is found within the two MRSLAs as
entered between the plaintiff and Sino Iron Pty Ltd and Korean Steel Pty
Ltd on 21 March 2006.

Clause 8.2(a) in each MRSLA sees Sino Iron and Korean Steel each
separately promise Mineralogy that it will be paid a ‘Mineralogy Royalty'".
This is said to be an enduring royalty promised to Minerology by each of
Sino Iron and Korean Steel and payable each quarter. It has two stated
components, being Royalty Component A (RCA) and RCB. I am only
presently concerned with RCB.

The RCB calculation formula displays internal input elements within
cl 8.2(a) referred to as PP and "CP' (effectively meaning 'Pellet Price' and
'Concentrate Price!, respectively). The relevant PP and CP inputs are
world market iron ore product reference prices. They are expressly
specified to be used within the overall quarterly RCB calculation formula.
They are the prices for the two independently selected MRSLA reference
products (namely Brazilian pellets for export and Mt Newman fines for
export) expressed in US dollars per DMTU price rates. They are the FOB
prices for these two reference iron ore products (meaning prices of the
iron ore goods delivered 'free on board' a carrying ship at the shipment

port).

The RCB formula's chosen world market pricing regime sought to be
captured by PP and CP seeks to draw upon the world market prices for the
two products which the seller of an identified iron ore reference product
charges the purchaser. This is the price sought to basically deliver the
iron ore product into the ship's hold and for the ship to then leave the iron
ore product shippers' destination to sail to the destination of the iron ore
product purchaser's nominated world port.

Within the MRSLA definitions for PP and CP, there has emerged a
basal trial issue - in relation to ascertaining the amounts of the two
required RCB reference US dollars per DMTU formula input product
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33

34

35

36

prices (for PP and CP) for injection into the RCB calculation formula to
be worked out each quarter.

The definitions of PP and CP used within the RCB calculation
formula in cl 8.2(a) refer to the 'prevailing published annual FOB price'
towards Brazilian pellets for export (as PP) and then for Mt Newman fines
for export (as CP).

Mr Brierley's report for Minerology is at base directed towards
deriving the amounts of these US dollars per DMTU pricing inputs for a
use in PP and CP of the RCB formula. I emphasise at this point in the
early stages of the trial that I have read but I have not formed any view,
and so have expressed no views as to my ultimate post trial acceptance or
otherwise, of Mr Brierley's expert evidence, or views upon its weight
overall within the context of all trial issues. Nor do I express any views
now on any of the many conceptual expert criticisms all directed at
Mr Brierley's work, as expressly made in the CITIC defendants' experts'
reports. Such expert challenges grounded upon concept and principle put
against Mr Brierley's approach all raise in themselves difficult enough
questions.

The trial will determine in due course, after I have had the benefit of
all evidence and arguments, what is the true meaning of the market
reference pricing phrase (MRP phrase) found commonly used within PP
and CP of the RCB formula (ie, 'prevailing published annual FOB price’
which is expressed in US dollars per DMTU). By law there can only be
one true meaning. And this will be a meaning ascertained as applicable at
the time the two MRSLAs were perfected at 21 March 2006. The true
meaning as to the MRP phrase words used in the written MRSLA
agreements will be reached by the court applying a clinical and objective
approach, directed at finding a true meaning for the MRP phrase.

Mr Brierley is a trained mining engineer. He is someone very
familiar by his CV with workings of the world iron ore industry. He has
practised for many years as a local analyst in relation to mining deals,
including in the international iron ore sphere. He can bring all that
acquired industry knowledge and personal experience to bear in his
attempts at deriving US dollars per DMTU FOB prices for a quarterly use
as inputs within the PP and CP elements of the RCB formula.

That is the context in which Mr Brierley's expert report, based upon
his collected sources of pricing data, is sought to be introduced for
Minerology at the trial.
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37

In his reports, Mr Brierley uses and works on price and freight data
from various world marketing pricing sources in order to derive figures
that are as near as practicable to the MRP phrase for use within PP and CP
in the RCB calculation formula. That is so that US dollar amounts can
then be derived for RCB. Mineralogy then argues at the trial that it should
have received those amounts as RCB payments each quarter from Sino
Iron and Korean Steel since 14 January 2014.

The hearsay admissibility_objection argument of the CITIC defendants

considered

38

35

40

41

42

For necessary convenience, I will attach as schedules A and B to
these reasons the two tranches of written submissions as received from the
CITIC defendants and then, as schedule C, Mineralogy's responsive
written submissions. Together it will then be seen that those submissions
canvass and incorporate many sources of law in respect of this hearsay
objection as raised by the CITIC defendants.

An academic article heavily canvassed by the written submissions
presents as an influential publication on both sides. The article has been
referred to by the Full Court of the Supreme Court of Western Australia,
and by first-instance judges, both of this court and in the Federal Court of
Australia. All judges referred with evident approval to this obviously
significant article entitled '"Expert Opinion Evidence Based on Hearsay' in
[1982] Criminal Law Review 85 by Dr Pattenden.

Anderson and Ipp JJ, when members of the Full Court of the
Supreme Court of Western Australia, in Pownall v Conlan Management
Pty Ltd (1995) 12 WAR 370, made reference to components (93) and (95)
of the Pattenden article. Plainly it is a compilation of a great deal of
Anglo-Australian evidentiary admissibility case authority in this field.
Dr Pattenden also collects a body of American authority, citing Wigmore.

Towards resolving the present hearsay objection controversy, I will
note passages from the Dr Pattenden article seen at page 93 (as did
Anderson J in Pownall at 388), and where it was said:

Provided the hearsay on which the expert relies is of a sufficiently general
nature to be regarded as part of the corpus of knowledge with which an
expert in his field can be expected to be acquainted, no objection will be
taken to his evidence on this ground. (See Megarry J's decision in English
Exporters (London) Ltd v Eldonwall Ltd [1973] 1 Ch 415.)

And (also at page 93):
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43

44

435

46

Non-specific hearsay, as this exception to the hearsay rule may be called,
is important when the expert attempts to assess the significance, from the
point of view of his discipline, of the specific facts which form the factual
premise of his opinion. (footnotes omitted)

Dr Pattenden summarised two common law hearsay exceptions at
page 95.  Those observations were later cited with approval by
EM Heenan I in Clambake Pty Ltd v Tipperary Projects Pty Ltd [No 2]
[2007] WASC 244 at [43] in these terms:

There are two common law hearsay exceptions peculiar to experts. The
first relates to technical data widely used by members of the expert's
profession, not confined in relevance to the facts of the case about which
he is testifying and regarded as reliable. The second relates to knowledge
which the expert can be assumed to have and on which he draws to
formulate his opinion and to express working truths but which he has not
learnt through personal experience. To some extent these exceptions
overlap.

Later, Edelman J, in Mineralogy Pty Ltd v Sino Iron Pty Ltd (No 5)
[2015] FCA 571 [13] referred to Dr Pattenden's observations in the same
article from (86 - 87) upon non-specific hearsay, with evident approval.
Dr Pattenden had said:

It is unobjectionable [to admit this non-specific hearsay evidence] because
when the expert relates the basis of his opinion to the court he does so in
order to explain why he formed a particular opinion - not to prove that
which he was told out of court. It is desirable because without knowing on
what information the expert drew in forming his opinion the weight to be
placed on his opinion cannot begin to be assessed. Further, the fact that
the opinion rests on facts learnt at second-hand may be an important factor
in deciding how much weight to attach to the opinion. (footnotes omitted)

I also note, by reference to Edelman J's further reasons of 14 August
2015 after a substantive trial, his Honour's observation that rulings upon
admissibility issues at common law, can be revisited. See his Honour's
remarks at [232] in Mineralogy Pty Ltd v Sino Iron Pty Ltd (No 6) [2015]
FCA 825; (2015) 329 ALR 1, in the Federal Court of Australia. (The
same Pattenden passage from pages 86 - 87 had earlier been cited by
EM Heenan J in Clambake at [40], again with evident approval.)

Augmenting the same line of case authority concerning hearsay
exceptions for experts as regards non-specific hearsay, I will next mention
the observations found in Bodney v Bennell [2008] FCAFC 63; (2008)
167 FCR 84 in the joint reasons of Finn, Sundberg and Mansfield JJ, a
2008 decision of the Full Federal Court of Australia. Their Honours
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47

48

49

50

51

discussed at [92] the common law position prior to the uniform Evidence
Act 1995 of the Commonwealth and of New South Wales.

Bodney was concerned with a body of expert anthropological
evidence concerning the occupation and use of Australian land prior to
European settlement. An issue arose at trial in the context of a native title
claim, in that federal context. Objections were taken against an asserted
hearsay nature of proposed expert anthropological material.

At trial, the admissibility objections based upon hearsay had been
upheld.

However, on the appeal in Bodney it was held that the hearsay
objections at trial were wrongly allowed. At [92] in the joint reasons,
their Honours observed:

Before the Evidence Act, it was well established that experts are entitled to
rely upon reputable articles, publications and material produced by others
in the area in which they have expertise, as a basis for their opinions. In
Borowski v Quayle [1966] VR 382 at 386 [a case referred to during
argument] (Borowski) Gowans I, quoting from Wigmore on Evidence (31d
ed) Vol 2, 784 - 785, said that to reject expert opinion because some facts
to which the witness testifies are known only upon the authority of others,
'would be to ignore the accepted methods of professional work and to
insist on finical and impossible standards'. Experts may not only base their
opinions on such sources, but may give evidence of fact which is based on
them. They may do this although the data on which they base their
opinion or evidence of fact will usually be hearsay information, in the
sense they rely for such data not on their own knowledge but on the
knowledge of someone else. The weight to be accorded to such evidence
is a matter for the court. (citations omitted)

Their Honours in Bedney refer to numerous other case authorities in
this area, including Borowski v Quayle [1966] VR 382, 385 - 387, PQ v
Australian Red Cross Society [1992] 1 VR 19, 34 - 35; H v Schering
Chemicals Ltd [1983] 1 WLR 143, 148 - 149; Milirrpum v Nabalco Pty
Ltd (1971) 17 FLR 141, 161 - 163 and Jango v Northern Territory of
Australia [No 4] [2004] FCA 1539; (2004) 214 ALR 608 [8]. That body
of law was not displaced under the Evidence Act 1995 (Cth): see Bodney
[93].

There is, accordingly, a highly respectable body of Australian and
international case authority which bears against upholding the hearsay
objections now raised by the CITIC defendants. It stands to the effect that
experts, whilst they are engaged in expressing opinions in their respective
fields of expertise, are fully permitted to rely upon and use well-known,
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respected or reputable articles, publications and materials as a legitimate
basis to found their opinions.

52 As mentioned, the pre-trial as settled upon joint expert memorandum
tendered at this trial as exhibit 1.6, makes direct reference to, without any
criticism of their reliability, the Platts index and the Baltic Exchange data,
as used by Mr Brierley. Such pricing data gathered and used by
Mr Brierley fits squarely, in my view, within the genre of reputable data
that is accepted within the international iron ore industry as reliable,
reputable and credible. If the product pricing data as used by Mr Brierley
were not accepted by the industry as being of that reliable standard, then
no doubt the index publishers would not enjoy the status or the level of
industry recognition and acceptance that they do, as witnessed between
this panel of four experts.

53 In summary, therefore, the pricing data sources of evidence and
freight data, all gathered and used by Mr Brierley and applied to reach his
ultimately derived US dollars per DMTU FOB prices for the two RCB
reference products, namely for the RCB reference product pellets and
fines, is, on my view, admissible. It should be admitted at trial either on a
basis that it 1s identifiable published market pricing information
concerning the two RCB reference products, or is adduced, in effect, as
evidence of international product prices identifiable and applicable within
world iron ore product markets at relevant times in the past.

54 The source data as used by Mr Brierley could be viewed as being
used not so much to show the truth of its content (ie, a price rate at a point
in time) but, rather, to prove that such product prices were published and
known about within the world iron ore product trading marketplace and
were identifiable in that world market at those times.

55 But second and my preferred basis to support the admissibility for
this pricing data as used by Mr Brierley is as non-specific hearsay, which
1s a category of recognised exception to the rule. The data falls within a
category of admissible material that underlies Mr Brierley's expert
opinion. The underlying pricing data as used by Mr Brierley enjoys an
accepted status and is of wide overall acceptance within an area of
specialist expertise. Had the data not enjoyed that accepted status of
reliability and acceptance, the joint expert memorandum would surely
have said so. Mr Brierley as an expert is therefore entitled to rely upon
this pricing data in the process of reaching his ultimate opinions.
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56 Accordingly, I would reject the defendants' hearsay objection. 1
emphasise that my ruling says nothing at all about any ultimate
assessment of Mr Brierley's end opinions in the trial context. My ruling is
necessarily given in circumstances where I have not yet reached even
provisional views about the true meaning of the MRP phrase as used in
the definitions of PP and CP within cl 8.2(a) to arrive at RCB amounts
under the RCB formula.

57 Whether Mr Brierley's derivation of US dollars per DMTU FOB
prices for the reference pellets and fines is ultimately accepted, given the
challenges to his methodology and to his assumptions made by the CITIC
defendants' experts, are further questions all to be resolved after the trial.
Presently, 1 merely reject the CITIC defendants' late plenary hearsay
admissibility objections raised as against Mr Brierley's utilised sources of
pricing and freight data.

Postscript

58 A late hearsay objection taken during trial against masses of
internationally collected pricing data underlying an expert's report, in
circumstances where that challenge was not identified as an outcome of
the pre-trial joint expert conferral that took place, was unsatisfactory from
an overall case management perspective. It may have been seriously
disruptive to the duration and running of the trial, if upheld. The surprise
at trial experience should not be repeated in modern litigation.

59 In an attempt to avoid such a situation ever arising again in future,
this court's standard pre-trial practice directions for experts, I suggest,
should be amended to explicitly require that any objection to an expert's
utilised source data be expressly identified as an outcome of the expert
conferral process - if that truly is a matter in serious dispute at the
conclusion of the conference.

60 To that end the Supreme Court of Western Australia's Consolidated
Practice Directions might be amended to address the situation under
practice direction 4.1.2.2 at par 55, by a new par 55(d) requiring:

55(d) a clear identification of any facts or materials upon which an
opposing expert has based their opinion(s) and which are not
accepted by other experts as reliable, then which as a consequence
of that disagreement, will need to be formally proved at an ensuing
trial, in order for the expert's opinion to be founded.
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61 That position has to my understanding been the civil trial practice
long followed in Western Australia as regards the outcomes of expert
conferrals. But an explicit direction would assist in rendering the position
express to anyone possibly unfamiliar with the approach.
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SCHEDULE A

IN THE SUPREME COURT OF WESTERN AUSTRALIA
COMMERCIAL AND MANAGED CASES LIST

CIV 1808 of 2013
BETWEEN

MINERALOGY PTY LTD
ACN 010 582 630

Plaintiff
SINO IRON PTY LTD
ACN 058 429 708

First Defendant

KOREAN STEEL PTY LTD
ACN 058 429 600

Second Defendant

CITIC LTD
Thirg Defendant

DEFENDANTS' OUTLINE OF SUBMISSIONS REGARDING
OBJECTIONS TO THE PLAINTIFF'S EXPERT EVIDENCE

INTRODUCTION

1. The CITIC Pariies object to the expert report of Rabert Brierley dated 28 April
2017" {Brierley Report), and hls two subsequent reports,” because the opinlons
in the reperis are based upon hearsay, becausa parts of them are irrelevant, and
bacause Mr Brierley is not quaiified to give that apinion evidznee, The
qualification objection can be deferred until Me Brierley is called to give evidencs.
The relavance objection is addrassad In paragraph 24 below.

2. ln short, Mr Brlerley's opinlons are stated to he based on facts of which
Minaralogy provides no admissibla evidence, namely the actual prices at which
iron ore fines and pelflets were sold 1o China during the period 2013-20186, and
the freight components of each of those prices. Mr Brierlay's report amounts to
ne more than manlpulation of the inadmissibla data in accordance with his
instructions. It is litfle mora than subtraction (of the assumed freight cemponent
from the assumed CFR prices) and the averaging of the results of the

! panexure R0 1o the affdavit of Rebert Brieriey affirmed 29 April 2017 {Brieriey Affidavit)
LDomment 12, Velume 2§,

Annexure RB.03 to the effidavit of Rebart Sriariey sworn 44 Kiay 2017 and Annexure RB-04 o the
affidavit of Rokbart Bristioy sworn 17 #May 2017, 3r Brierley's affidavit sworn 11 May 2817 appears to
hervg beun omitiad fram he tender bundle.
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subtractions. Mineralogy has not filed the primary evidence upon which opinion

evidence must be based.

3. The CITIC Parties also object to the expert report of Scott Blrkett dated 3 May
2047° {Birkett Report), because |t is founded upon Mr Briedey's inadmissible
oplnlons, and because parts of it are irelevant.

4. 'The CITIC Parties have previously made clear that they reserved their pasition in
relation to the admissibility of Mineralogy's expert evidence.* The Court has
previously rejected an earlier version of Mineratogy’s expett evidence which
purported to quantify Royalty Component B for the purpose of an interiocutory
application.®

RELEVANT PRINCIPLES
5. |n Dasreef Pty Lid v Hewchar (2011) 243 CLR 588, Heydon J stated (at [90]) that:

if the expert's conclusion doss not have soma rational relatlonship with the facls
proved, ¥ is irelevant. Thal = because In not lending {o establish the gonclusion
asserted, it lacks probative capacity. Oplnion evidence is a bridge between data in
the form of primery evidence and a concluslon which cannot be reached without the
applisation of expertise. The bridge cannot stand if the primsary evidence end of
doss not exlst. The expert opinion Is ther only a misleading jumbie, uselessly
chuttering up the avidentiary scene.

5. In Pownall v Confan Managoment Pty Lid (1985) 12 WAR 370, lpp J {with whom
Waicolm CJ agreed) discussed at some length the principles relating to the extent
to which an expart may rely upon hearsay evidence as a basis for his of her
opinioh, Including the distinction betwean ‘non-specific hearsay’ and ‘specific
hearsay'® Ipp J discussed ¢his at 374f. At 375 his Honour stated that

.2 valuer may nol give factual evidence of transactions of wihich he has no direct

knowtedge "whethar per se or whethar in the guise of giviag reaseons for his opinion
as to value.”

3 Annewure S8.02 to the affdavit of Scolt Birkelt afirmed 3 May 2017 [Dasument 13, Valurne 21,
¢ Lettor from Allens to Minsrelogy dated 8 May 2017, letter from Allens fo Wiraralogy dated 16 May
2047; emall from Aliens to Minesatogy dated 22 May 2017, Iatter from Allens to Mingeraiogy dated 23
May 2017 {coples attached).
¥ Tha CITIC Parties abletied lo the affidavit of Steven Sorbelio swarn 27 November 2014 in the condext
of the CITIC Parties' application for ah Interlocutary Inuncilen made dy Amended Chambar Summons
dated 30 Seplormbar 2044, Justize Chaney upheld tha CITIC Partiss’ objection, holding thal the
faundzlon upon which the opinion axprassed by Mr Satbelly was bassd was not properly esteblished
Hby dmissible evidence: Mineratogy iy Lid v Sine iran Pty Ltd (No &] [2045F WASC 80 at (581

AL 374-8.
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7. In Professional Servicos of Australia Ply Lid v Computer Accounting and Tax Fiy
Ltd (No 2) (2008) 281 ALR 178, Martin CJ {with whom Buss and Newnas JJ
agreed) staled that”

...where specific transactions are reliad upon as the besis for the expression of an
spinion, thay mus! be established to the court by admissisle evidencs, if the opinlon
is to be admissible. The |ssue Is, with respect, one of admissibilty, not weighl.
Second, the fact that the vakier, in this cass Mr Liggins, gave evidence to the effect
thzl ha had made Inquiry and satisfied himself of the faclis pertinent {o the
transactions said to be comparable is, with respect, irrelevant. Eviderce from the
valuer of what he was fold by others, or In this case, of generzl eonciusions he had
drawn: from what ha was told by other unidentified persors is plalnly hearsay and
inadmissible, Where a specifically comparable transaction i refisd upon, it must ba
proven to the court by admissible evidence, and no edmissible evidance was
adduced in respedl of the paricular ransactions relied upan by Mz Liggins in relatian
1o comumercial property.

8. Inthis case, it Is worth emphasising the cbvious point tha! data does not become
admissible simply because it has been aggregated:®

The aggregated data from five, ten or bwenly transactiang, none of which is proven,
daes not become admissible bocatse 1 is aggregated,

8. An expert opinion based entirely on inadmissible evidence is inadmissible.?

10, A ruting on admissibliity in refation to an objection of this nature should et be
defetred, ™

THE BRIERLEY REPORT

11. The Brierdey Report seis out Mr Brierley's opinions as to the ‘prevailing published
annual FOB price' {Price) for Mt Newman Fines {Fines) and Brazilian Pallets for
export {Peflets), thatis, he calculates {by subtraction and averaging) values for
each of those Prices,

12. Mr Brierley opines that it is possible to convert daily CFR prices derived from
published index data into Prices for Fines by performing a series of calouwlations
based upon published data derlved fram the Platts 62% IODEX CFR China price
index (Platts Index) and the Baitic Exchange Capesize Index {Baltic Index). It
shoukd be noted that the Platis Index and the Baltic Index are not indices at all,

T AL[ET).
* Profassional Services of Austaa Piy Lid v Computer Accoueling and Tax Piy Ltd (No 2) (2008) 261
hA%.R 176 at [81] par Martn CJ {Buss and Nawnaes JJ agreaing).

Povnall v Conlant Madzgumen! Py Lid (1 595} 12 WAR 370 at 377 par Ipp J (Malcelm CJ agrasing);
Atdomasters Atstralia Py Lid v Brunsze Ply Lid [2004] WASCA 220 {29} per Staytier § MMurray and
Wheeler Jf sgrasing).

" Professional Servicas of Australia Py Ltd v Computar Accounting and Tax Ply Lid {No 2} (2000) 251
ALR 176 at [98] to {28} per Marlin CJ (Buss and Nawnes £ agnesing).
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Thay are absolute values expressed in US dollars, not index values (like, for
example, the Consumer Price Index) expressad as numbers by referenca 16 a
base value, They are an gssessment by the providers that the specified CFR
price or the specified freight rate applied on each particular day. They are

statements as to matiers of fact.

13. For present purposes, # is sufficient to note that Mr Briedey's ¢alculations involve
a number of steps, and include Mr Brierley subtracting an estimated freight rate
(derived from the Baltic Index} from CFR prices darived from the Platts index. In
undertaking these caleulations, Mr Brierley also adaplis a seres of factual
assumptions in relatlon to matters such as average maolsture content, iron grade,
and the excluslon of incomplete data points.™

14, Critically, no primary evidence has been led to prove the CFR prices refarred to
In the Platts Index nor the freight rates referred to in the Baltic Index, They are
classic pisces of hearsay evidence; they amount to no more than Mr Brietley
hearing' the daily prices and freight rates announced by the publishers of the twe

indices.

15. The same issue arises with Mr Brierley's reliance upon data published by Rio
Tinto for what ha describos as a ‘cross-check’ of His caleulations.™ The Rio Tiato
data is also derived from the Platts Index, ™ and no primary evidence has been
led as to that data nor as 1o its derivation by Rio Tinto,

16. The Platts Methodetogy and Specifisations Guide - lron Ore {Platts Guide) s
annexed lo the Brierley Report,™ It sets out what ihe publisher says that the
Platis index Is based upaon, including confirmed trades, firm bids, firm offers,
expressions of interest to trade, indicatve values, 'roported iransaetional aciivity
heard across the market,, and ‘other data that may be relovant fo Plalts
assessments, such s supply/demand fundamentals and other factors affecting
the price of a particular commodity.™ itis clear from that description that the
Platts index does not, and does not purport to, aceuratsly reflect the precise
datalls of actual prices, lat alane the actual prices for Fines. Rather, Platts' price

; Adarley Afidavil, page 8.
Brierloy Afidavil, page 7.
 gaa Annpsure JPB-10 1o the afidavit of Jonn Pallister Barkas swom 18 May 2017, [102]. Asc see
Brierey Affidavit, pages B3 ta 83 {(Rlo Tinto Lid FY16 Resuls Extract)
“ Brisrley Afidavit, pages 93 to 105.
* pisrloy ARdavit, pane 85.
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assessments are only deslgned to be ‘representiative of market valug, and of the
partieular markats to which they ralate s

17. In this regard, the Platts Index iz not merely an aggregation of data {some of
which does not comprise completed transactions, as noted above), but it also
Invalves a sampling and normalisetion process which is subject to the indlvidual
judgment of editors and market reporiers as to the quality, priority and suitability
of transactional information used to formulate end-of-day price assessments." In
the absence of any primary evidence as to how Platts arrives at its reported
indicative, representative prices, it is not possible to asspss what, If any, weight to
give to Platis' price assessments, |t appears to be second or third hand hearsay.
Tha excluston of such unrefiable and untested ‘svidence’ is precisely the reason
far the haarsay rule.

18. Further, the Plaits Guide notes that ‘Platls cannot meke any guarantes i
advance about hov and whether market information recefved and published but
not fully adhering to #s defined methodology wiil be incorporated in its final
assesgments.®

18. No information as to the methcdology employed in compiling the Baltic Index has
been annexed to Mr Brierley's report or othenwise led by Mineralogy. However,
the CITIC Parties have adduced expert evidence™ that the Baltic Indey is an
oplnian-based assessment from a panet of shipbrokers, rather than zctual details
of trades in the freight market, meaning that it is not nacessarily an acourate
indication of market freight costs * Mr Briedey acknowledges that the Baltic
Index may not necassarily represent the actuzl freight costs incuered in
transporting particular cargoes of iron ore.?' It follows that the mafters noted
above in relation to the Platts Index apply with equal force to the Baltic Index,

20. Mr Briertey does not purport to have any dirgot knowledge of the detalls of the
spesific tansactions and transaction data undearlying the Platis Index and Baltic
index, ner of the methodalogy adapted in their compilation.

21. The same problems apply to Mr Brierley’s calculations in respect of Prices for
Pellets. Mr Brierley refies upon data published by Vale S.A. including as fo its

:E Brieclay Afidinit, page 04,

? Briecley Allitavil, pages 94, 96,

** Brigsiay Affidavil, page 96,

1% Annenira DJB-4 to the effidavit of Damen John Bucltay affmed 3 May 2047,

?Annemra £B-4 to the affidavit of Damen John Buskioy alfsmed 3 May 2017, {44).

 Joint Memarandus by fpen Witnenses Fobert Briesiey, Brian Fiaher, Dsmon Buckley and John
Barizs dated 2 June 2047, [18).
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average realised peliet revenue and its CERIFOB sales mix,” but Mineralogy has
adduced no primary evidence as to the transactions underlylng this data. The
\ale data as sought to be refied upon by Mr Briarley is hearsay gvidence. As a
cross-check, Mr Brieriey adopts a similar calculation methodology as he employs
for Fines, sublracting Battic Index freight rates from index pellet pricas sourced
fram UMetal. ? Like the Plaiis Index data, the UMetal index data upon which Mr
Brierley relies is unproven by primary evidence and the process by which the
data Is derived by UMetal unexplained. As sought to ba relied upon by Mr
Brieriay, it is hearsay evidence.

22_The indices, the speciic transactions and tranaaction data underlying the Indices,
and the ather data sought o be relled upon by Mr Brierley must 2l be established
by admisslble primary evidence if they are to form the basis for admissible
opinlon evidence. In the absence of such evidence, Mr Brierley's opinions as to
the value of the Prices for Fines and Pellets contravens the rule against specific
hearsay in Powrall and lack foundatlon in order to be admissible, as required by
the High Court In Dasreef,

23, This abjection appies to all parts of the Briariay Repert which rely on hearsay,
Incluging for example: the last six paragraphs on page 6, e fith to ninth
paragraphs on page 7, the first to fourth paragraphs on page 8 and appendlces
A, B, G, D and ¥ of the Brierley Report,

24, A further ground of objection to various parts of the Brierley Repoit is en the
ground of relevance.™ This ground of objection applies to Part B of the Brierley
Report, which does not relate to any pleaded issue.

THE BIRKETT REPORT

25_ Ag Mr Birkeit's opinions are founded upon Mr Briedey's inadmissible opinions as
to the Prices, Mr Birketl's opinions are simllarly inadmissible. This apphies {0 all of
the Birkeit Report.*

2 Rrprigy Alfidavit, paga 7.

2 grierley Affidavit, page 7.

3 This |saue was relsed in correspardence batween the paries: Letler from Allens o Mineralogy dzted
& May 2017; Two latters from Mineralogy o Allens dated 8 May 2017; Letior from Allens te Mincralsy
datod & May 2037; Letiar frem Menorolegy o Allera datod 11 May 2017; Letter from Allensa to
rginsralogy caled 12 May 2017 (copies altached),

% 5aa, for example, the Birkett Report at paragraphs 2.1(g), (o), (d) and (D, 2.2, 2.3, 3.1(c), (dy and ()
and ssekions 4 and &
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26, A further ground of ebiaction lo various parts of the Birketf Repert is on the
arounds of relevanse. The issus is the same as the relevance issue in relation lo
the Brierlay Repart.

27. The parts of the Birkett Reporl to which this ground of objection relates are
paragraphs 3.1(0), 4.5, 4.6, 5.4 and 5.5,

16 June 2017

C M SCERRI
S H PARMENTER
T SPENCER BRUCE

AL unrs

ALLENS
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SCHEDULE B

IN THE SUPREME COURT OF WESTERN AUSTRALIA
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CIV 1808 of 2013
BETWEEN
MINERALOGY PTY LTD (ACN 010 582 680)
Phaintiff
and
SINO IRON PTY LTD (ACN 053 425 708)
First Defendant

and

KOREAN STEEL PTY LTD (ACN 058 429 600)
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and

CITIC LIMITED (formerly CITIC Pacific Limited)
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REGARDING THEIR OBJECTIONS TO THE PLAINTIFF’S EXFERT EVIDENCE

Casa manager: The Honouratle Justice Kentath Mardin
Date of document: 18 June 2017

Fitzd on behalif of; The Defendanis
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i This outline of submissicne is fied in reply ta the plaintiffs outline filed on 16 Juns 2617}

¥ That outine was erencausty daded 15 Juns 207,
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Admissibllity

Primary facts nof esiablished

2

It Is impertant to observa at the outsel that the “facts’ dentified and relied upon by Mr Brierley
are not sukd 1o be aclual prices and actual freight rates (which themselves ought to be provad
by primary evidence), but rather e fact that Platts, the Baltle Exchange, Rio Tinto, UnMetal
and Valg have made statoments about their assessment of thoze prices, rates or related
mattess,

The lack of any primary evidanca in supper! of the bases undarlylng Mr Brierlsy's avidence is
stark.  This appiles lo all parts of Mr Brleriey's report which rely upon hearsay in his
respanses 10 Pars A and B of the questions ha was asked o address.

As explained below, the plaintiffs response lo the objections which have been mads to its
expert evidence is not furthered by the cases fa which it has refered, Rather, on proper
analysis, those casss provide further suppart for the defendants’ ohjections,

in Borowski v. Queyie® the expert was permitted to say, from his knowledge, that ‘Evacitin'
wig a form of penicllin, That bears no refationship fo the nature of the cbjections made in the
preseni case. More ralevanily, the sistement that Glexo Laboratories packed penicillin for
Evans Medical (Austraka) Ply, Ltd, for sale by It as "Evachin® was held to be ‘insdmissible by
2 valid application of the hearsay nile,?

Nor does PQ v, Ausiralian Red Cross So\'u's!y" aid the plaintiffs cause. That case concened
'information in authonitative soientific publications”® and Yeamed scientific journals™, The data
inissue in the present case does not constitute such material.

Further, as 2Q makes clear:’

“Wihen an espert witness bases evidence on data in an authoritaliva seclontific
publication it Is the svidence of the wiinass which Is thus put befora the caurl, The
publication itself is not evidence of the truth of statements It makes as fo data,”

[emphasis addad]

Thiz emphaslsed statoment i the quols above fs appaslle here. The plalnliff seeks to rely
upon the statements from Platts, the Ballic Exchange and others® as truth of the statoments

2 [1546] VR 382 (Govens S} [Borowsky, rofered o s the plalnitifa estiine ol [18] and Totmales 4 and &,
? Bevowek! o 587,

*[1892] 1 VR 19 {McGarvie Ji (Pay, rafered (o Inthe plainflirs cullins at foatnotes 4 and 7.

* g at 34,

¢ PO &l 35,

7 PG al 345,
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vinish they make s to data, Mr Brierley has no personal knovdedge of the details of the
prices and rates refemed to by Plalts and ths Baltic Exchange. In furn, the Platls index is
Platte’ assessment of oiher unknown data about which thare is na evidehca befora the Court,
and the same applies to the statements made by the Baltle Exchange.
g In addition, and alse fatal to the admissiblity of the plaintiffs evidence in the presant casze, s

the distinction drawn in PQ between evidence of facls of general application’ snd evidance of

*facts paculiar to the particuiar case' Tha latter have to be proved by evidence admissible

unider the ordinary rules'.™

10 The plaintiffs refiance upan H v. Scherng Chemicsls L’ is alse misplaced. in thet case,
articles were only permitted {0 be lendered to show 'the state of genergl professionat
knr::\!vle:lga','z which was relevant to & hegligence claim., Tnat is far removed from the issue in
this case.

1 The plelnliff alsa rafers to Clambake Ply Lid v. Tipporary Projects Pty Lid {No. 2% bt a
number of poinis should be noted aboul that case.

12 First, It concerned an application for orders to facilitate the proof of disputed allegations of facl
which underday certain expert evidense, No such application has bean mada by the plaintiff in
the prezent case,

13 Seecond, there was sald to be an ‘excaption’ to the common faw rule In Pownall v. Conlan
Managomont Py Ltd" and similar cases (that each parly relying on expert evidence is
reqitired to prove those undszlying facts the expert relies upon) In relation to 'noterious facls,
even areane facts’. ™ That exception i nat appliceble hers,

14 Third, 4 was held that a court must examine assenllal Issues in the case as presented by tha
parties on the basis of admissible evidence.’ In this regard (and in the context of the
particuler application which was in issue In that cass), a question mey arise as {0 whether
there is sufficlent couse to put an aliegation in issue.”’ Here, the Plalis, Baitic Exehange and

1 5es the defencards’ prinsasl aullise dalzc 16 June E117 & {15] (regesding Sata autlished Ty o Tt} and [21] (raperding
data puislisked by Vale ang Uhkstel),

* PG al 36.

'® PO ot 36,

Y 11625 1 Ad ER 840 {Scharing), rfarrad tain e phalntsTs awlica al fooinote 4.

12 schening et 1455-D.

5 057) 35 WAR 384 (EM Heeron J) (Clambake), referesd todnthe plaintifs cullice al fealncie B,
i {1695 12 WAR 57D,

'® Clembake a1[28).

18 Clambaie o (66]

T Crambake 8l [57].
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other data and the use to which 4 can be put are fundamantal issues in the case. The use to
which this dala can be put is ane of the cental issues betwaen the respective expert
wilnesses, That expert evidence is the foundation for the plaintiff's claim for many millions of
deliars. All elemants of that sigaifisant claim must be required to be established by admlssible
evidence,

15 The plaintiifs sweeping statement at [20) of its outling Is nat supported by the cases to which
it has rmads refererce thers,

%5 Finzlty, and cantrary {o the plainfPs submissions, ™ the fssue |s not ane of tha waight to ba
accorded to the expert evidence in guestion, it is ons of admissibility.®

17 It fallows that the objections shauld ba upheld for the reasons set out In the defendants'
principal owtine,

Relevance

18 Mr Brierley's respanse to Pan B of the questions he was asked o addrass — ragarding the
current market price for magnetite concenirate — does net relate to any plaaded lssue,® The
same applies to varicus paragraphs of Mr Birketl's report,™

19 Na part of the defendznts’ case regarding an implied term for & falr and reasanshle royalty,
and the delarmination of the fair and reasonable rovally by the Court, makes reference to the
current market price for magaelite concontrate or 1o a calculation of e Minaralogy Royslty by
reference to the value of magnetite concentrate shipped,®?

20 To advance such a case and adduce evidence i retation to i, the plaintiff must have pleaded
It The plalntifl has not done so. To the contrary, it has:

(a} included an allegation that any fair and reasonasie royalty Is to be determined by an
exper: {not the Caurt),” making re referenca to the cutrent market price for magneiite
concentrate nor to a caloulation of the Mineralogy Royaly by referenca fo the valus of
magnetite concentrate shipped; and

" Blenlitts cuting at§39)

" Professiana! Services of Ausirals Ply Udy. Compiter Accaurting and Tax Ply Ui (No. 25 (2000) 281 ALR 178 1t [B73 per
Harlin CJ, with whom Buss and Nownss JJA agreed.

™ Sea tha defendanls’ prinepal outiie al (24}
™ See tha detencents’ prineipal autling at 251271

= gea e Defence fo the Filth Furlher Amenced Statsment of Clatn and Sixth Fusther Amanded Couriercialn dated §
Febrygry 2017 2 265},

= Reply to the Defanze to o Fith Fusther Amended Saemant of Clalm and Defenca 1o the Siih Further Amended
Couriertlain dated 10 Pebruary 2017 (Reply) &t {20(0
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{b} otherwise denied the defendants' allegation thai there Is an Implied term that tha
Minara'cgy Reyalty should be the royalty that is far and reasanabla ™

Timing of abjections regarding inadmissibiiity on the basls that primary facts not established

21 Although the defendants maintain thet the lming of nolification of the ¢hjections was
appropriste in the circumstances sel out balow, they appreciate that the Court clearly
considers that these obiections shouid have bean idantified earllgr. Although the timing of the
obiestions is regrettable in fight of the Couil's coneerns, that lssue of case management dees
not afiect the inedmissiblity of the avidance.

22 The relevart circumstances as to timing are the loliowing.

23 Tha plalrtilf scught no orders for a time for e fiing &nd sarvice of objactions to expert
evidence, and no such crders were made.

24 The trial was provisionally listed la commence on 44 June 2017. The plaintitfs proposed trial
timetable provided to the Caurt and the defendants in early June hed Mr Briesley scheduled to
give evidence on 18 Juneg; the dalendants’ timetabla proposed {hat he give evidence on 21

June,

25 The defendants filsd and served opening submlssions on the aftemoon of 12 June 217, At
that time, the plaintiff had not fled and served any apening submissions (and nor had #
indicated any intention to do so). i flled and served its opening submissicns on the foliowing
day, and only after recalpt of a raquest from the Coutl to do 56,

28 Paragraph 4 of the defendants’ opening submissions served on 12 June 2017 stated that:

*In conirast, Minsralogy contends that there is currently epproximalely USET49 fitlion
of Minoralogy Rovally outstanding, end seeks peyment of that sum, There fg no basis
for the sum sought by Mineraiogy, both because il fs founded upon an erdirely
untenable construction of the confract and also because it Is not established by
the ovidence upon which Mineralogy seeks to rely, In partieular, Mr Brietloy's
eplnion evidence (and carresgondingly, Mr Birket#'s opinlan evidence) Is based
on facts not established by the evidence.”

tfemphasls added!

27 There was slso @ conferrsl by tslaphene betwsen the pariies' respective junior counsst at
4:30pm on 12 June 2017 regarding objectians to lay evidence (which was a process that had
been provided for in the pregramming directions for trial). The discussions regarding the iay
evidence cbjectians ware conductes on a without prejudice basis. On an cpen basis, there
was 8 shart discussien absut the objection now made fo the plaintiiPs expert evidence,
Paragraph 10 of the plaintiffs outline painis an incomgplste piciure of that discussion: spatific

* Rogly ot [28).
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28

31

iz

reference was made to the fast that the plairdiff had nol proved the facis undetlying Mr
Brierfley's opinians, by refarenca to tha Platts and other data Upon which Mr Brisrley's repon
refies. However, there is no need for the Court to make any determination in relation to what
was discussed in that conferral, and rothing tums upon it

Tha piaintiff sought ng further information regarding the nature of the objection after recelpt of
the defendants’ opening submiéssions and tha confarral betwesn Jundor counsel,

In any event, as explained below, the plaintif's submissions as to the timing of the ebjection
are no longer relevant to the issua st hard,

The plaintiff asked the Coust for, and was glven, the full extent of the time which it seught in
order to respond fo the defandants' principal owtline of submissions which were served on the
marping of 18 June, The plaintiff has filed its ouine. |t has not said that it nesded more ims
to do o, nor has | gaid that it needs additional time ‘o take any othar step. The hearing of
the chjections was defermed until 18 June 2617,

Tha plzintiff has not sald tha! i has suffered ary prejudice by reason of the timing of the
objaction. It has net said that, ¥ the ohjection had been noliffed sarlier, it would have filed
further lay evidente seeking to provide a fosndation for the opirdons of Mr Brierfey, Morhas it
new sought an apportunity to do so. It has not said that is lawyers ovarlocked the need to
lead the evidence providing the necessary foundation, and that it shouk be refieved from the
consequence of that aversight. Rather, its pasition is simply thist the foundational evidenca is
not necessary and the objection should be dismissed. In these clreumatances, I is evidant
that the position in which the plniif finds itself is the rasult of the foransic choices whizh i
has made,

The onus was always upon the plzintiff to file al RECESSErY admissidle evidence in supperd of
its case. It should not havs assumed {if # did 50} tha! in defending a clalm of such criticat
importance, the defendants would nat take all poper objections.

DATED: 18 June 2047

C M 8CERRI
§ H PARMENTER

T SPENCER BRUCE

AHlors

ALLENS
Solicitors for the Dafendants
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SCHEDULE C

[N'THE SUPREME COURT OF WESTERN AUSTRALIA
COMMERCIAL AND MANAGED CASES LIST
Mo 1808 of 2013

BETWEEN

MINERALOGY PTY LTD (ACN 010 582 680) Plaintiff
and

SINO IRON PTY LTD (ACN 058 429 708) First Defendant
and

KOREAN STEEL PTY LTD (ACKN 058 429 600) Sccond Defendant
and

CYTIC LTD (formerly CITIC PACIFIC LTD) Third Defendant

PLAINTIFF’S OUTLINE OF SUBMISSIONS
OBJECTION TO EXPERT OPINION OF ROBERT BRIERLEY

Case Menager: The Hon Justice Matin

Date of document; 15 June 2017

Date of filing: 15 June 2017

Fited on behalfof:  The Plaintiff

Prepared by and Kane Jones Telephone: (07} 38322044

addross for sorvies:  yoye) g Fecsimile;  (07) 3832 2021
380 Queen Sireet
Brishane Qid 4000

Email: kjones@imineralogy.com.au

{1]  The following is an outline of the submissions of the plaintiff filed in reply 1o the

outline of the defendants dated 16 June 2017.
Summary
[2]  The Hearsuy Objection should be refused,

Background
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(3]

(4]

{5

16}

(71

[8]
(9]

[10]

(14

The defendants object to certain aspects of the report of Mr Brierley dated 29 April
2017 (Brierley Report) and of the two subsequent reports dated 11 May 2017 and 17
May 2017,
The abjection is placed on the following bases:

a. the opinion is aillegedly based on hearsay (Hearsay Objection);

b. pars of the opinion arc said 10 be imelevant {Relevance Objection).
The Brierley Report was served on 2 May 2017,
The Court’s timetable of programming steps to trial required provision of expert
opinion svidence by 3 May 2017.
An expert opinior of & witness retained by the defendants, Mr Barkas, respanding to
the Brierley Report was provided to the plaintiff on 17 May 2017,
A confernal between cxperts occurred on 23 May 2017,
A joint expert report prepared by Mr Brierley, Mr Barkas and 2 Mr Fisher (another
expart retained by the defendants) was provided an 2 June 2017. The joini expert
report records agreement the experts’ agreement that;
a. the Platts [ODEX 62% fines price has been the principle fron orc price

reference since April 2010 (at [8]).
b, the Baltic Fxchange is a relinble supplier of published spot ocean freight rates,
guoted in USHwrat, (ot [12]).

At approximately 4:40pm (WST) on 12 Jupe 2017, during an otherwise without
prejudice conferral between counsel regarding objestions 1o lay evidence, the
plaintiff's junior Counsel were notified by the defendants’ Jjunior Counscl on an open
basiz that the: defendonts’ submissions contained o single sentence regarding an
objection to the Brierley Report and an objcction would be pressed of trial.
At approximately 3:50pm WST, the defendants’ written opening had been secved in
an unreadable electronic form. The writlen opening was not able to be comprehended
as a document until after it hed been downlonded, compiled through 2 number of
technical electronic steps and then opened. The written opening contains a single

sentence regarding the objection without any elaboration,

Principles

[12]

[13]

Order 36A of the Sugreme Court Rules concerns expent evidence, The rules do not
preseribe conditions of admissibility,

Admissibility is determined by the rules of evidence at common law,
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[14]

(15}

In Makita {Aust) Pty Lid v Sprowles (2001) 52 NSWLR 705, Heydon JA (as his
Honour then was) set out (at [85]) the requirements for expert evidence 1o be
admissible. His Honour's remarks were made in the context of section 79
of Evidence Act 1995 (NSW), which provides for the adimissibility of expert evidence
as an exception to the opinion evidence rule, Relevantly, Hoydon JA stated (at 743
[gs):’
... 50 far as the opinion is based on facts “observed’ by the cxpert, they must be
identified and admissibly proved by the expert, and 50 far as the opiniaa is based on
tgusumed’ or ‘accepted” facts, they must be identitied and proved in some other way;
“The resoning in Makita was frther explained in ASIC v Rich (2005) 218 ALR 764.
Chicf Justice Spigelman stated (st [105]):
#4 hough expressed in terns of ‘usefulness, the starting point for Heydon JA's
detailed anglysis of the cese law on admissibility does nat supgest any focus on the
true historicat process by which the expert first formed the retevamt opinion. The
Focas of atiention — the ‘prime duty’ -— is to eusure that the couit, B the tribunal of
£aut, fs placed in a position where it can exanine and assexs the evidence prasented
fo it That can escus without adopting the true factual basis approach. Whar
Heydon JA identified as the expert’s *prime duty’ is fully satisfied if the expert
identifies the facts and neasening process which be or she asserts justify the
apinion. That is sufficient i0 cooble the tribunal of fact to evaluate the opinions

expressed.”

The Hearsay Exception

(16}

(17)

There are two common law hearsay exceptions paculiar to expens, The first relates 1o
tochmical data widely used by members of the expert's profession, not confined in
relevance 1o the facts of the case shout which he is testifying and regarded as reliable.
The second relates to knowledge which the expert can be assumed o have and on
which he draws to formulate his opinion and to express working truths but which he
has not leant theongh personai experience,”

Tt was well established that experts are entitled to rely upon reputable articles,
publiestions and materinl produced by others in the ares in wltich they have expertise,

as a basis for their opinions.

| sdore recently discussed in Danvegf Py Lid v Hewehar (2011} 243 CLR 588,
% Dr Rosemary Patenden Exper Opinion Eviderce Based on Hearsay' [1982) Criminal Law Review B3; cited
with approval io Powricd! v Conlan Managemen! Py Lad.
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(18] In Boroswski v Quaple? at 386 (Borowski) Gowans J, quoted, with approval, a passage
from Wigmore or Evidence, 3rd ed, Little, Brown, Boston, 1940, vol 2, pp 7845,
which provided that:

"The data of cvery science are enormous in soape 2nd varlety. No one professional
man can know from personal obeervation mors than a minute fraction of the data
which he must every day treat as working truths, Henee a reliance on the reported
dete of fellow-scientists, learned by perusing their reports in books and joumnals. The
law must and does aceept this kind of knowledge from seiestific men .., In general,
the considerstions which define the latter are (2} a professional experience, giving the
witness a knowladge of the trustworthy authorities snd the proper sauree of
informatien, {b) an extert of personal ohservetion in the general sutbject, enabling him
to estimate the general plausibility, or probebility of soundness, of the views
expressed, and (¢} the Impossibility of ebtaining information on the particular
technical detail except through reported data in part or entirely, The true solution
nust be to frust the discretion of the trial fudpe, cxercised in the Hght of the natare of
the subject and the witness' equipments, The decisions show in general a liberal

atiitude in recelving technical testimony based on professional reading,”*

{18]  Experts may not only base their opinions on such sources, but may give evidence of
fact which is based on themn. They may do this although the data on which they base
their opinion or evidence of fact will usually be hearsay information, in the sense they
rely for such data not on their own knowledge but on the knowledge of someone else.
The weight to be acrorded (o such evidence is a matter for the court,’

20]  Anexpent may express 2 opinion based upan the research and writings of others,
including unpublished statistics) materia,$

[21]  The court must be able to test, or at least assess the reliability, of the material assumed
by the expert as the basis for his opinion. If that material is numerical data collected
by cthers, the expert may still be able to expross an opinion. In Abadon v R 198311
WLR 126 at 129 the English Court of Appeal said:

In the context of evidence given by experts it is no maze than 2 stalement of the
abvious that, in reaching their conelusion, they must be entitled to draw upon malerial
producad by others in the field in which their exportise Bes. Indeed, it is part of their

3 [1966] VR 382,

* Ser ponecally: Borcwski at 355-7, PO v dustralion Red Cross Society [1992] 1 VR 19 &t 34-5; H and enother
v Svhering Chemicals Lid and another [1983] 1 All BR $49; Dagregf Piy Ltd v Herwchar (2011) 243 CLR 588 af
(651,

* Borneski; £ v Abadar [1983] 1 WLR 364,
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[22]

[23]

duty to consider any material which may be ayailable in their fisld, and not to draw
conclusion merely on the basis of their own experience, which is inevitably likely to
ba more Limited than the general body of information which may be available to
them. Further, when an expert hes to consider the Bkefiload or uniikelihend of some
sccutrence of factual association in reaching his conclusion, as must ofien be
nacescary, the statistical results of the work of oihers in the same field must inevitably
form en impoztant ingredient in the cogency or prodative valug of his own conclusion
in the particular case, Relative probebilities ar improbebilities must frequently be an
important factor in the evaluation of zny expert opinion and, when any relinble
statistical material is available which bears upon this question, it must be part of the
function and duty of the expert to take this into account.®

Relevant data includes facts and opinions stated in articles or reports in sclentific

publications or in statements by organisations, public authoritics or persons yegarded

by experts as having knowledge and expertise in the relevant area. Such data includes

facts in tables or statistical material on which such experts ordinarily rely.”

Part of the expertise of an individual specialist is to know where to took and to know

how much reliability can be given to various sources of reference and, on oceaston,

when to reject or to question information coming from those sources.?

Discussion

[24]

[25]

Pritcipully, the proceeding voncerns the construction of the Tormula in clause 8.2 of

the MRSELAs. Specifically, the censtruction of the words:

a, preveiling published annual FOB price (expressed in US dollars per DMTU)
for pellets established by the largest supplier or seller of pellets in Brazil for
expor;

b prevailing published annuai FOB price {expressed in US dollars per DMTU)
for Mount Newman {ines for expott,

(Prevailing Prices).

The construction ol clause 8.2 is & question of law. 1L is & question of fect as to

whether pricing inputs are presently ascertainable for use in the formula, properly

consteaed,

S Cited with appeoval In Pownall v Contan Maragemant Pry Lid (1981) 12 WAR 370 Woods v ife Director of
Public Prasecutions [Wa) [2008] WASCA 188, Hennell v Aivaca Py Ltd (Formerly Jomes Hardie aned Co Pty
Lid) [2006] WASC 310 at [270].

T p(} v Austratian Red Crass Soclety [1992) 1 VR 19,

5 Clmmbake Pry Lid v Tipperary Prajects Py Lid [no 2] [2007] WASC 244 0t [39].
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[26]

(27)

[28]

(29]

130}

[31)

Resolution of the objection requires identification of the necessary primary facts upon
which the Brierley Report is based.

The first necessary primary fact is clause 8.2 of the MRSLA and the Prevailing Prices.
The Brierley Report provides an expert opinion identifying data which is captured by
the Prevailing Prices. It does so by reference 10 words of the Prevailing Prices, as
they appear in the MRSLA.

The Brierley Report relies on published data widely aceepted in the industry. The
Jjoint expert report confirms Plaits and the Baltic Exchange e the *principal” and
‘reliable’ sources respoctively. Further, Platts is relied on in regulation 86AD of the
Mining Regulations 1981 (WA) as 2 reference price {and freight ndex price).?

The formula in clause 8.2 reguires identification of “published” prices, Neeessarily,
that requires relisnce upon publicly available priecs published by third parties. The
exception 1 the hearsay rule for expert evidence is divsetly apposite 1o the
identification of Prevailing Prices.

The task of Mr Brierley was to independently identify published data, It would
sotithetics] to the pature of the expert opinion required in this proceeding for
Mineralogy to have provided the alleged primary faets (fe, the *Platts® and *Baltie
Exchange” dati) to Mr Brierley upon which he could then base his opinion,

As 1o the timing of the objection

[33]

The defendants® fate notice of the Hearsay Objection is a1l the more curious given
their apparent cognisence of the overarching obligations of participants in litigation,
when on 9 May 2017 in the context of an objection regarding relevance they
purported w remind Mineralogy's solicitor personally and Mincralogy of ‘the
objectives of the Commercial und Managed Cases List and the obligations of the
pariies and of theiv representatives to aet in a manmer consistent with achieving those
abjectives.”.

There is no identifiable basis for withholding the Hearsay Objection.

Relevance Objection

[34]

The plaintiff will respond to the Relevance Objection when its basis is more fully

articulated by the defendants,

® Regofation 86AD prescribes & mechunism for an FOB netback caleulation for iron ore.
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