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Review by Legal Costs Committee  
Legal Practitioners (Solicitors Costs) Determination 2015 

Legal Practitioners (Solicitors Non-Contentious Probate Costs) Determination 2015 
and 

Legal Practitioners (Public Notaries Costs) Determination 2015 
 
1 Introduction 
 
1.1 The Law Society of Western Australia (Society) is the peak association for the legal 

profession in Western Australia. 
 
1.2 Section 276(1) of the Legal Profession Act 2008 (Act) requires the Legal Costs Committee 

to review each costs determination in force at least once in the period of 2 years after the 
determination was made and in each period of 2 years after that period. 

 
1.3 Section 278(1)(a) of the Act requires the Legal Costs Committee to give written notice to 

the Society of its intention to make or review a costs determination.  
 
1.4 Written notice to the Society was made by letter dated 15 December 2016 from the Chair of 

the Legal Costs Committee, Clare Thompson.  
 
1.5 The Society comments as follows.  
 
2 Maximum allowable hourly rates  
 
2.1 The table below shows the current maximum allowable hourly rates in item 7 of the Legal 

Practitioners (Solicitors Costs) Determination 2015 (Solicitors Costs Scale), 
subparagraph 4(e)(1) of the Legal Practitioners (Non-Contentious Probate Costs) 
Determination 2015 (Probate Scale) and Table A of the Legal Practitioners (Supreme 
Court) (Contentious Business) Determination 2016 (Supreme Court Scale). 
Practitioner Maximum Rate 

2015 Solicitors 
Costs Scale  
Item 7 – 
commenced  
1 July 2015 

Maximum Rate 
2015  
Probate Scale 
4(e)(1) – 
commenced  
1 July 2015 

Maximum Rate 2016 
Supreme Court Scale  
Table A –  
commenced 
1 July 2016  

Senior Practitioner 
Admitted for 5 years 
or more 

 
$484 

 
$484 

 
$484 

Junior Practitioner 
Admitted for less 
than 5 years 

 
$341 

 
$341 

 
$341 

Restricted 
Practitioner 
Obtaining required 
experience as set out 
in s 50 of the Legal 
Profession Act 2008 

   
$297 

 
Clerk/Paralegal 

 
$231 

 
$231 

 
$231 

Counsel                 $396 
 

Senior Counsel   $682 
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2.2 The 2015 Solicitors Costs Scale and the Probate Scale came into operation on 1 July 2015. 
The Solicitors Costs Scale and Probate Scale to issue following this review are expected to 
commence on 1 July 2017, to next be reviewed in 2019.  

 
2.3 In 2016 the Legal Costs Committee increased the 2014 Supreme Court Scale by 

approximately 2% inclusive of GST. The current Supreme Court Scale commenced on 1 
July 2016 and will be reviewed in 2018. 

 
2.4 The 2016 Supreme Court Scale includes: 
 

i. An allowance for Senior Counsel in items 10 and 11 in recognition of the increasing 
complexity of matters covered by those items in the Determination; 

ii. New item 34 which makes an allowance for travel; and 
iii. The new category Restricted Practitioner. This category includes all Australian legal 

practitioners engaging in restricted legal practice pursuant to section 50 of the Legal 
Profession Act 2008 (WA) (the Act), during the period when that person is 
undertaking the “required experience”, as defined in section 50 of the Act, and whilst 
an endorsement to that effect remains on their practising certificate. 

 
2.5 As the Legal Costs Committee’s biennial review of the Solicitors Costs Scale and Probate 

Scale is historically conducted in the year between reviews of the Supreme Court Scale, 
historically the maximum allowable hourly rates in the Solicitors Costs Scale and Probate 
Scale are increased, following the biennial review, to amounts higher than the maximum 
allowable hourly rates in the current Supreme Court Scale.  The Society would support this 
approach continuing.  

  
3 Consumer Price Index and Wages Index 
 
3.1 In reviewing and determining the maximum allowable hourly rates in a costs scale it is 

appropriate that the Legal Costs Committee take into account the movement in the 
Consumer Price Index and Wages Index. Increases in the Consumer Price Index and 
Wages Index necessarily impact heavily on the costs of running a law practice and 
therefore on the provision of professional legal services in all areas of legal work.  

 
3.2 Annexure 1 to this submission is the Australian Bureau of Statistics Consumer Price Index 

Tables from September 2015 to September 2016. Index numbers for Perth were as follows: 
 

Quarter Percentage change 
All industries 

Percentage change 
Private sector 

June 2015 107.7  
September 2015 108.1 0.4 
December 2015 108.6 0.5 
March 2016 107.9 -0.6 
June 2016 108.2 0.3 
September 2016 108.6 0.4 
December 2016 109.00 0.4 
March 2017 109.00 0 
Total % increase 1.4% 1.3% 

     
  
3.3 Based on an average quarterly increase of 0.5% between April 2017 and June 2017, the 

CPI index at June 2017 could increase by a further 0.5%, a total of 1.8% between June 
2015 and June 2017. 
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3.4 Annexures 2, 3 and 4 are Australian Bureau of Statistics Wage Index Tables showing 
percentage changes for: 

 
a. March 2016 to June 2016; 
b. June 2016 to September 2016; 
c. September 2016 to December 2016.   

 
The percentage changes in the private sector were: 
 

Quarter Percentage change 
Private sector 

June 2016 2.0 
September 2016 0.4 
December 2016 0.4 
Total % increase 2.8% 

 
Given the general CPI of 1.8% and the wages growth of 2.8%, the Society submits that an 
increase in the hourly rates in an amount of 2.5% (rounded up or down to be divisible by 
11) is warranted. 

 
4 Solicitors Costs Scale Item 4  

(Settlement of a Contract for the Sale of Land under the Transfer of Land Act 1893) 
and Settlement Agents (Remuneration) Notice 2013 (Settlement Agents Scale)  

 
4.1 Solicitors have a higher standard of care than do settlement agents.  In Cusamo v Pinner 

(1998) 157 ALR 61 Justice Carr of the Federal Court held that the duty of care of a 
settlement agent in representing a purchaser of real property is less than the duty of care of 
a solicitor acting in the same capacity.  A solicitor is expected to advise the purchaser of 
his/her rights under the contract.  Settlement agents are required, when non-routine matters 
arise, to recommend to their clients that they seek the advice of a solicitor.   

 
4.2 On 2 February 2016, the Settlement Agents (Remuneration) Revocation Notice 2015 was 

gazetted, revoking the Settlement Agents (Remuneration) Notice 2013 from 3 Frebruary 
2016. That notice has not been replaced and as such the fees charged by settlement 
agents are no longer regulated.  

 
4.3 Prior to the revocation of the Settlement Agents (Remuneration) Notice 2013, the difference 

between what a settlement agent and a solicitor was entitled to charge (pursuant to the 
2015 review) was between 1% and 5%. Such an uplift does not adequately reflect the 
higher standard of care imposed on a solicitor as opposed to a settlement agent.  

 
4.4 Alternatively, Item 5 could be removed entirely to reflect the fact that the competition, in the 

form of settlement agents, have had their costs deregulated.  
 
5 Probate Scale Paragraph 4 – Costs 
 
5.1 Subparagraphs 4(a) to (d) set maximum fixed costs for various legal services.   
 
5.2 Subparagraph 4(a) sets a maximum amount of $1,749 (inclusive of GST) in the case of an 

application for a Grant of Probate to the Supreme Court of Western Australia or to reseal a 
Grant of Probate made outside Western Australia within another Australian jurisdiction.  

 
5.3 Section 263(a) of the Act (Exceptions to requirement for disclosure) provides that “…if a law 

practice becomes aware that the total legal costs are likely to exceed $1 500 (exclusive of 
GST) or the amount prescribed by the regulations (whichever is higher), the law practice 
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must disclose the matters in section 260 or 261 (as the case requires) to the client as soon 
as practicable.”   

 
5.4 It is stated in the Legal Practitioners (Non-Contentious Probate Costs) Report 2010, in 

which the fixed costs were introduced to the Probate Scale that: 
 

“The Committee recognises that there can be degrees of complexity associated with 
the Applications described in paragraph (a) of this clause 4. In those cases, law 
practices should be entitled to charge the hourly rates described in sub-paragraphs 
(e)(1) or (2) (as the case requires) of clause 5 of the Determination. However, the 
Committee considers it is inappropriate for law practices to be able to charge for 
time spent on satisfying requisitions issued by the Supreme Court of Western 
Australia in connection with any of the Applications described in paragraph (a) of 
this clause 4 where those requisitions relate to matters in respect of which a 
competent local legal practitioner practising in the Probate Jurisdiction of the 
Supreme Court of Western Australia would not have overlooked or erred.” 

 
5.5 The Society does not disagree with these comments. However, increases in the costs of 

running a law practice apply to the provision of all legal services.  The maximum amount 
payable by a client to a law practice for the legal service described in subparagraph 4(a) 
has only increased by $99 or about 6% since March 2010, a period of 7 years. The next 
review is not due until 2019.  

 
5.6 If the amount in subparagraph 4(a) is increased, a law practice can choose to charge less 

than the fixed maximum amount if it does not want to comply with disclosure obligations 
under the Act or if market forces so dictate. 

 
5.7 The Society would support the inclusion of the Restricted Practitioner category into this 

scale to bring the scale in line with other more recent determinations.  
 
6 Notaries Scale 
 
6.1 An increase in the rates in the Notaries Scale is warranted in accordance with CPI. 
 
7 Submission 
 
7.1 The Society submits that the increases as itemised below are fair and reasonable, 

particularly given that increases will be prospective.   
 

(1) The maximum allowable hourly rates in Item 7 of the Solicitors Costs Scale should be 
increased by 2.5% (inclusive of GST) rounded up or down to be divisible by 11. 

 
(2) The maximum amounts in Item 5 of the Solicitors Costs Scale should be increased by 

2.5% (inclusive of GST) rounded up or down to be divisible by 11. 
 

(3) The maximum cost of $1,749 (inclusive of GST) in subparagraph 4(a) of the Probate 
Scale should be increased by 10% rounded up or down to be divisible by 11. 

 
(4) The fixed allowances in Parts 4(b) to (d) of the Probate Scale should be increased by 

6% inclusive of GST, rounded up or down to be divisible by 11. 
 

(5) The maximum allowable hourly rates in subparagraph 4(e)(1) of the Probate Scale 
should be increased by 2.5% inclusive of GST, rounded up or down to be divisible by 
11.  
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(6) The rates in the Notaries Scale should be increased by 2.5% (inclusive of GST), 

rounded up or down to be divisible by 11. 
 

 
 

 
 

 
 
  

 
Alain Musikanth 
President 
 












































































